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Administrative Process Act

§2.2-4000. Short title; purpose.
A. This chapter may be cited as the "Administrative Process Act."

B. The purpose of this chapter is to supplement present and future basic laws conferring
authority on agencies either to make regulations or decide cases as well as to stand-
ardize court review thereof save as laws hereafter enacted may otherwise expressly
provide. This chapter shall not supersede or repeal additional procedural requirements
in such basic laws.

1975, ¢. 503, §§ 9-6.14:1. 9-6.14:3; 1977, c. 647; 1984, c. 5; 2001, c. 844.

§2.2-4001. Definitions.
As used in this chapter, unless the context requires a different meaning:

"Agency" means any authority, instrumentality, officer, board or other unit of the state gov-
ernment empowered by the basic laws to make regulations or decide cases.

"Agency action" means either an agency's regulation or case decision or both, any viol-
ation, compliance, or noncompliance with which could be a basis for the imposition of
injunctive orders, penal or civil sanctions of any kind, or the grant or denial of relief or of
a license, right, or benefit by any agency or court.

"Basic law" or "basic laws" means provisions of the Constitution and statutes of the Com-
monwealth authorizing an agency to make regulations or decide cases or containing pro-
cedural requirements therefor.

"Case" or "case decision" means any agency proceeding or determination that, under
laws or regulations at the time, a named party as a matter of past or present fact, or of
threatened or contemplated private action, either is, is not, or may or may not be (i) in viol-
ation of such law or regulation or (ii) in compliance with any existing requirement for
obtaining or retaining a license or other right or benefit.

"Guidance document" means the same as that term is defined in § 2.2-4101.

"Hearing" means agency processes other than those informational or factual inquiries of
an informal nature provided in §§ 2.2-4007.01 and 2.2-4019 and includes only (i) oppor-

tunity for private parties to submit factual proofs in formal proceedings as provided in §
2.2-4009 in connection with the making of regulations or (ii) a similar right of private


http://lis.virginia.gov/cgi-bin/legp604.exe?011+ful+CHAP0844

parties or requirement of public agencies as provided in § 2.2-4020 in connection with
case decisions.

"Hearing officer" means an attorney selected from a list maintained by the Executive Sec-
retary of the Supreme Court in accordance with § 2.2-4024.

"Public assistance and social services programs" means those programs specified in §
63.2-100.

"Registrar" means the Registrar of Regulations employed as provided in § 2.2-4102.

"Rule" or "regulation" means any statement of general application, having the force of
law, affecting the rights or conduct of any person, adopted by an agency in accordance
with the authority conferred on it by applicable basic laws.

"Subordinate" means (i) one or more but less than a quorum of the members of a board
constituting an agency, (ii) one or more of its staff members or employees, or (iii) any
other person or persons designated by the agency to actin its behalf.

"Virginia Register of Regulations" means the publication issued under the provisions of
Article 6 (§ 2.2-4031 et seq.).

"Virginia Regulatory Town Hall" means the website operated by the Department of Plan-
ning and Budget, which has online public comment forums and displays information
about regulatory actions under consideration in the Commonwealth and sends this
information to registered public users.

1975, c. 503, § 9-6.14:4; 1977, cc. 377, 381; 1979, c. 613; 1984, c. 187; 1985, cc. 67,
602; 1997, c. 11; 2001, c. 844; 2002, c. 747; 2007, cc. 873, 916; 2011, cc. 241, 315;
2017, c. 488; 2018, c. 820; 2019, c. 362.

§2.2-4002. Exemptions from chapter generally.

A. Although required to comply with § 2.2-4103 of the Virginia Register Act (§ 2.2-4100
et seq.), the following agencies shall be exempted from the provisions of this chapter,
except to the extent that they are specifically made subject to §§ 2.2-4024, 2.2-4030, and
2.2-4031:

1. The General Assembly.

2. Courts, any agency of the Supreme Court, and any agency that by the Constitution is
expressly granted any of the powers of a court of record.
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3. The Department of Wildlife Resources in promulgating regulations regarding the man-
agement of wildlife and for all case decisions rendered pursuant to any provisions of
Chapters 2 (§ 29.1-200 et seq.), 3 (§ 29.1-300 et seq.), 4 (§ 29.1-400 et seq.), 5 (§ 29.1-
500 etseq.), and 7 (§ 29.1-700 et seq.) of Title 29.1.

4. The Virginia Housing Development Authority.

5. Municipal corporations, counties, and all local, regional, or multijurisdictional author-
ities created under this Code, including those with federal authorities.

6. Educational institutions operated by the Commonwealth, provided that, with respect to
§ 2.2-4031, such educational institutions shall be exempt from the publication require-
ments only with respect to regulations that pertain to (i) their academic affairs, (ii) the
selection, tenure, promotion, and disciplining of faculty and employees, (iii) the selection
of students, and (iv) rules of conduct and disciplining of students.

7. The Milk Commission in promulgating regulations regarding (i) producers' licenses
and bases, (ii) classification and allocation of milk, computation of sales, and shrinkage,
and (iii) class prices for producers' milk, time and method of payment, butterfat testing,
and differential.

8. The Virginia Resources Authority.
9. Agencies expressly exempted by any other provision of this Code.

10. The Department of General Services in promulgating standards for the inspection of
buildings for asbestos pursuant to § 2.2-1164.

11. The State Council of Higher Education for Virginia, in developing, issuing, and revis-
ing guidelines pursuant to § 23.1-207.

12. The Commissioner of Agriculture and Consumer Services in adopting regulations
pursuant to subsection B of § 3.2-6002 and in adopting regulations pursuant to § 3.2-
6023.

13. The Commissioner of Agriculture and Consumer Services and the Board of Agri-
culture and Consumer Services in promulgating regulations pursuant to subsections B
and D of § 3.2-3601, subsection B of § 3.2-3701, § 3.2-4002, subsections B and D of §
3.2-4801, §§ 3.2-5121 and 3.2-5206, and subsection A of § 3.2-5406.

14. The Board of Optometry when specifying therapeutic pharmaceutical agents, treat-
ment guidelines, and diseases and abnormal conditions of the human eye and its



adnexa for TPA-certification of optometrists pursuant to Article 5 (§ 54.1-3222 et seq.) of
Chapter 32 of Title 54.1.

15. The Commissioner of the Department of Veterans Services in adopting regulations
pursuantto § 2.2-2001.3.

16. The State Board of Education, in developing, issuing, and revising guidelines pur-
suantto § 22.1-203.2.

17. The Virginia Racing Commission, (i) when acting by and through its duly appointed
stewards or in matters related to any specific race meeting or (ii) in promulgating tech-
nical rules regulating actual live horse racing at race meetings licensed by the Com-
mission.

18. The Virginia Small Business Financing Authority.
19. The Virginia Economic Development Partnership Authority.

20. The Board of Agriculture and Consumer Services in adopting, amending, or repeal-
ing regulations pursuant to subsection A (ii) of § 59.1-156.

21. The Insurance Continuing Education Board pursuant to § 38.2-1867.

22. The Board of Health in promulgating the list of diseases that shall be reported to the
Department of Health pursuant to § 32.1-35 and in adopting, amending, or repealing reg-
ulations pursuant to subsection C of § 35.1-14 that incorporate the Food and Drug
Administration's Food Code pertaining to restaurants or food service.

23. The Board of Pharmacy when specifying special subject requirements for continuing
education for pharmacists pursuant to § 54.1-3314.1.

24. The Virginia Department of Veterans Services when promulgating rules and reg-
ulations pursuantto § 58.1-3219.7 or 58.1-3219.11.

25. The Virginia Department of Criminal Justice Services when developing, issuing, or
revising any training standards established by the Criminal Justice Services Board
under § 9.1-102, provided such actions are authorized by the Governor in the interest of
public safety.

B. Agency action relating to the following subjects shall be exempted from the provisions
of this chapter:

1. Money or damage claims against the Commonwealth or agencies thereof.



2. The award or denial of state contracts, as well as decisions regarding compliance
therewith.

3. The location, design, specifications, or construction of public buildings or other facil-
ities.

4. Grants of state or federal funds or property.

5. The chartering of corporations.

6. Customary military, militia, naval, or police functions.

7. The selection, tenure, dismissal, direction, or control of any officer or employee of an
agency of the Commonwealth.

8. The conduct of elections or eligibility to vote.
9. Inmates of prisons or other such facilities or parolees therefrom.

10. The custody of persons in, or sought to be placed in, mental health facilities or penal
or other state institutions as well as the treatment, supervision, or discharge of such per-
sons.

11. Traffic signs, markers, or control devices.

12. Instructions for application or renewal of a license, certificate, or registration required
by law.

13. Content of, or rules for the conduct of, any examination required by law.
14. The administration of pools authorized by Chapter 47 (§ 2.2-4700 et seq.).

15. Any rules for the conduct of specific lottery games, so long as such rules are not
inconsistent with duly adopted regulations of the Virginia Lottery Board, and provided
that such regulations are published and posted.

16. Orders condemning or closing any shellfish, finfish, or crustacea growing area and
the shellfish, finfish, or crustacea located thereon pursuant to Article 2 (§ 28.2-803 et
seq.) of Chapter 8 of Title 28.2.

17. Any operating procedures for review of child deaths developed by the State Child
Fatality Review Team pursuant to § 32.1-283.1, any operating procedures for review of
adult deaths developed by the Adult Fatality Review Team pursuant to § 32.1-283.5, any
operating procedures for review of adult deaths developed by the Maternal Mortality
Review Team pursuant to § 32.1-283.8, and any operating procedures for review of the



deaths of persons with a developmental disability developed by the Developmental Dis-
abilities Mortality Review Committee pursuantto § 37.2-314.1.

18. The regulations for the implementation of the Health Practitioners' Monitoring Pro-
gram and the activities of the Health Practitioners' Monitoring Program Committee pur-
suant to Chapter 25.1 (§ 54.1-2515 et seq.) of Title 54.1.

19. The process of reviewing and ranking grant applications submitted to the Com-
monwealth Neurotrauma Initiative Advisory Board pursuant to Article 12 (§ 51.5-178 et
seq.) of Chapter 14 of Title 51.5.

20. Loans from the Small Business Environmental Compliance Assistance Fund pur-
suant to Article 4 (§ 10.1-1197.1 et seq.) of Chapter 11.1 of Title 10.1.

21. The Virginia Breeders Fund created pursuant to § 59.1-372.
22. The types of pari-mutuel wagering pools available for live or simulcast horse racing.
23. The administration of medication or other substances foreign to the natural horse.

24. Any rules adopted by the Department of Agriculture and Consumer Services for the
approval and conduct of game variations for the conduct of raffles, bingo, network bingo,
and instant bingo games, provided that such rules are (i) consistent with Article 1.1:1 (§
18.2-340.15 et seq.) of Chapter 8 of Title 18.2 and (ii) published and posted.

C. Minor changes to regulations published in the Virginia Administrative Code under the
Virginia Register Act (§ 2.2-4100 et seq.), made by the Virginia Code Commission pur-
suant to § 30-150, shall be exempt from the provisions of this chapter.

1985, c. 602, § 9-6.14:4.1; 1986, c. 615; 1987, cc. 375, 652; 1988, cc. 364, 424,498, 723,
765, 820; 1989, cc. 54, 299, 478; 1990, cc. 721, 968; 1991, cc. 80, 294, 344; 1992, cc.
200, 409, 488, 592, 793; 1993, cc. 537, 669, 898; 1994, cc. 237, 577, 649, 740, 743, 801;
1995, cc. 103, 499, 516; 1996, cc. 51, 152, 158, 189, 205, 279, 320, 345, 573, 590, 598,
638, 705, 735, 818, 1012; 1997, cc. 87, 88, 109, 212, 390, 439, 567, 624, 785, 806, 845,
850, 861, 868; 1998, cc. 39, 619, 784; 1999, cc. 412, 421, 433, 603; 2000, cc. 382, 400,
924,1011; 2001, cc. 465, 523, 688, 820, 844; 2003, cc. 639, 695; 2004, c. 802; 2006, c.
442; 2007, cc. 41, 870, 932; 2008, c. 672; 2009, c. 472; 2010, cc. 65, 178, 480, 728;
2012, cc. 476,507, 594, 803, 835; 2013, cc. 59, 234, 760, 780; 2014, c. 225; 2015, c.
108; 2017, cc. 266, 584; 2018, c. 646; 2019, c. 834; 2020, cc. 201, 356, 851, 958; 2022,
cc. 554, 609.

§2.2-4002.1. Guidance documents.
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A. Guidance documents shall be exempt from the provisions of this chapter, pursuant to
this section. Guidance documents do not include agency (i) rulings and advisory opin-
ions, (ii) forms and instructions, (iii) bulletins and legislative summaries, (iv) studies and
reports, and (v) internal manuals and memoranda.

B. The agency that develops a guidance document shall certify that the document con-
forms to the definition of a guidance documentin § 2.2-4101.

The guidance document shall be subject to a 30-day public comment period, to include
public comment through the Virginia Regulatory Town Hall website, after publication in
the Virginia Register of Regulations and prior to its effective date.

The agency shall provide notice of the opportunity for public comment to interested
parties as identified under § 2.2-4007.02 prior to the start of the 30-day public comment
period.

C. If a written comment is received during a public comment period asserting that the
guidance document is contrary to state law or regulation, or that the document should not
be exempted from the provisions of this chapter, the effective date of the guidance doc-
ument by the agency shall be delayed for an additional 30-day period. During this addi-
tional period, the agency shall respond to any such comments in writing by certified mail
to the commenter or by posting the response electronically in a manner consistent with
the provisions for publication of comments on regulations provided in this chapter. Any
person who remains aggrieved after the effective date of the final guidance document
may avail himself of the remedies articulated in Article 5 (§ 2.2-4025 et seq.).

2018, c. 820.

§2.2-4003. Venue.
In all proceedings under § 2.2-4019 or 2.2-4020 venue shall be in the city or county
where the administrative agency maintains its principal office or as the parties may oth-

erwise agree. In all proceedings under § 2.2-4026, venue shall be as specified in sub-
division 1 of § 8.01-261.

1975, ¢. 503, § 9-6.14:5; 1977, c. 624; 2001, c. 844; 2007, cc. 873, 916.

§2.2-4004. Severability.

The provisions of regulations adopted under this chapter or the application thereof to any
person or circumstances that are held invalid shall not affect the validity of other reg-
ulations, provisions or applications that can be given effect without the invalid provisions
or applications. The provisions of all regulations are severable unless (i) the regulation

-8-
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specifically provides that its provisions are not severable or (ii) itis apparent that two or
more regulations or provisions must operate in accord with one another.

1987, c. 55, § 9-6.14:5.1; 2001, c. 844.

§2.2-4005. Review of exemptions by Joint Legislative Audit and Review Commission;
Joint Commission on Administrative Rules.

A. The Joint Legislative Audit and Review Commission shall conduct a review peri-
odically of the exemptions authorized by this chapter. The purpose of this review shall
be to assess whether there are any exemptions that should be discontinued or modified.

B. Beginning November 1, 2017, the Joint Commission on Administrative Rules shall
conduct a review of the exemptions authorized by this chapter on a schedule estab-
lished by the Joint Commission on Administrative Rules. The purpose of this review
shall be to assess whether any such exemption should be discontinued or modified.

C. Beginning August 1, 2017, each agency having an exemption authorized by this
chapter, other than the courts, any agency of the Supreme Court, and any agency that by
the Constitution of Virginia is expressly granted any of the powers of a court of record,
shall submit a written report to the Joint Commission on Administrative Rules on or
before August 1, 2017, which report shall include the date the exemption was enacted, a
summary of the necessity for the exemption, and a summary of any rule or regulation
adopted pursuant to the exemption in the immediately preceding two fiscal years, if any.
Every two years thereafter, each such agency shall submit a written report to the Joint
Commission on Administrative Rules that summarizes any rule or regulation adopted
pursuant to the exemption in the immediately preceding two fiscal years, if any.

D. In the event that an agency having an exemption authorized by this chapter fails to
submit the report required pursuant to subsection C, the Joint Commission on Admin-
istrative Rules shall recommend to the Governor and the General Assembly that such
agency's exemption be discontinued.

1985, c. 602, § 9-6.14:4.1; 1986, c. 615; 1987, cc. 375, 652; 1988, cc. 364, 424, 498, 723,
765, 820; 1989, cc. 54, 299, 478; 1990, cc. 721, 968; 1991, cc. 80, 294, 344; 1992, cc.
200, 409, 488, 592, 793; 1993, cc. 537, 669, 898: 1994, cc. 237, 577, 649, 740, 743, 801:
1995, cc. 103, 499, 516; 1996, cc. 51, 152, 158, 189, 205, 279, 320, 345, 573, 590, 598,
638, 705, 735, 818, 1012: 1997, cc. 87, 88, 109, 212, 390, 439, 567, 624, 785, 806, 845,
850, 861, 868; 1998, cc. 39, 619, 784; 1999, cc. 412, 421, 433, 603; 2000, cc. 382, 400,
924, 1011: 2001, c. 844; 2017, c. 678.
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§2.2-4006. Exemptions from requirements of this article.
A. The following agency actions otherwise subject to this chapter and § 2.2-4103 of the
Virginia Register Act shall be exempted from the operation of this article:

1. Agency orders or regulations fixing rates or prices.

2. Regulations that establish or prescribe agency organization, internal practice or pro-
cedures, including delegations of authority.

3. Regulations that consist only of changes in style or form or corrections of technical
errors. Each promulgating agency shall review all references to sections of the Code of
Virginia within their regulations each time a new supplement or replacement volume to
the Code of Virginia is published to ensure the accuracy of each section or section sub-
division identification listed.

4. Regulations that are:

a. Necessary to conform to changes in Virginia statutory law or the appropriation act
where no agency discretion is involved. However, such regulations shall be filed with
the Registrar within 90 days of the law's effective date;

b. Required by order of any state or federal court of competent jurisdiction where no
agency discretion is involved; or

c. Necessary to meet the requirements of federal law or regulations, provided such reg-
ulations do not differ materially from those required by federal law or regulation, and the
Registrar has so determined in writing. Notice of the proposed adoption of these reg-
ulations and the Registrar's determination shall be published in the Virginia Register not
less than 30 days prior to the effective date of the regulation.

5. Regulations of the Board of Agriculture and Consumer Services adopted pursuant to
subsection B of § 3.2-3929 or clause (v) or (vi) of subsection C of § 3.2-3931 after having
been considered at two or more Board meetings and one public hearing.

6. Regulations of (i) the regulatory boards served by the Department of Labor and
Industry pursuant to Title 40.1 and the Department of Professional and Occupational
Regulation or the Department of Health Professions pursuant to Title 54.1 and (ii) the
Board of Accountancy that are limited to reducing fees charged to regulants and applic-
ants.
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7. The development and issuance of procedural policy relating to risk-based mine
inspections by the Department of Energy authorized pursuant to §§ 45.2-560 and 45.2-
1149.

8. General permits issued by the (a) State Air Pollution Control Board pursuant to
Chapter 13 (§ 10.1-1300 et seq.) of Title 10.1 or (b) State Water Control Board pursuant
to the State Water Control Law (§ 62.1-44.2 et seq.), Chapter 24 (§ 62.1-242 et seq.) of
Title 62.1 and Chapter 25 (§ 62.1-254 et seq.) of Title 62.1, (c) Virginia Soil and Water
Conservation Board pursuant to the Dam Safety Act (§ 10.1-604 et seq.), and (d) the
development and issuance of general wetlands permits by the Marine Resources Com-
mission pursuant to subsection B of § 28.2-1307, if the respective Board or Commission
(i) provides a Notice of Intended Regulatory Action in conformance with the provisions of
§ 2.2-4007.01, (ii) following the passage of 30 days from the publication of the Notice of
Intended Regulatory Action forms a technical advisory committee composed of relevant
stakeholders, including potentially affected citizens groups, to assist in the development
of the general permit, (iii) provides notice and receives oral and written comment as
provided in § 2.2-4007.03, and (iv) conducts at least one public hearing on the proposed
general permit.

9. The development and issuance by the Board of Education of guidelines on con-
stitutional rights and restrictions relating to the recitation of the pledge of allegiance to
the American flag in public schools pursuant to § 22.1-202.

10. Regulations of the Board of the Virginia College Savings Plan adopted pursuantto §
23.1-704.

11. Regulations of the Marine Resources Commission.

12. Regulations adopted by the Board of Housing and Community Development pur-
suant to (i) Statewide Fire Prevention Code (§ 27-94 et seq.), (ii) the Industrialized Build-
ing Safety Law (§ 36-70 et seq.), (iii) the Uniform Statewide Building Code (§ 36-97 et
seq.), and (iv) § 36-98.3, provided the Board (a) provides a Notice of Intended Regu-
latory Action in conformance with the provisions of § 2.2-4007.01, (b) publishes the pro-
posed regulation and provides an opportunity for oral and written comments as provided
in § 2.2-4007.03, and (c) conducts at least one public hearing as provided in §§ 2.2-4009
and 36-100 prior to the publishing of the proposed regulations. Notwithstanding the pro-
visions of this subdivision, any regulations promulgated by the Board shall remain sub-
ject to the provisions of § 2.2-4007.06 concerning public petitions, and §§ 2.2-4013 and
2.2-4014 concerning review by the Governor and General Assembly.
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13. Amendments to regulations of the Board to schedule a substance pursuant to sub-
section D or E of § 54.1-3443.

14. Waste load allocations adopted, amended, or repealed by the State Water Control
Board pursuant to the State Water Control Law (§ 62.1-44.2 et seq.), including but not lim-
ited to Article 4.01 (§ 62.1-44.19:4 et seq.) of the State Water Control Law, if the Board (i)
provides public notice in the Virginia Register; (ii) if requested by the public during the ini-
tial public notice 30-day comment period, forms an advisory group composed of relevant
stakeholders; (iii) receives and provides summary response to written comments; and

(iv) conducts at least one public meeting. Notwithstanding the provisions of this sub-
division, any such waste load allocations adopted, amended, or repealed by the Board
shall be subject to the provisions of §§ 2.2-4013 and 2.2-4014 concerning review by the
Governor and General Assembly.

15. Regulations of the Workers' Compensation Commission adopted pursuant to § 65.2-
605, including regulations that adopt, amend, adjust, or repeal Virginia fee schedules for
medical services, provided the Workers' Compensation Commission (i) utilizes a reg-
ulatory advisory panel constituted as provided in subdivision F 2 of § 65.2-605 to assist
in the development of such regulations and (ii) provides an opportunity for public com-
ment on the regulations prior to adoption.

16. Amendments to the State Health Services Plan adopted by the Board of Health fol-
lowing receipt of recommendations by the State Health Services Task Force pursuant to
§ 32.1-102.2:1 if the Board (i) provides a Notice of Intended Regulatory Action in accord-
ance with the requirements of § 2.2-4007.01, (ii) provides notice and receives comments
as provided in § 2.2-4007.03, and (iii) conducts at least one public hearing on the pro-
posed amendments.

B. Whenever regulations are adopted under this section, the agency shall state as part
thereof that it will receive, consider and respond to petitions by any interested person at
any time with respect to reconsideration or revision. The effective date of regulations
adopted under this section shall be in accordance with the provisions of § 2.2-4015,
except in the case of emergency regulations, which shall become effective as provided
in subsection B of § 2.2-4012.

C. A regulation for which an exemption is claimed under this section or § 2.2-4002 or
2.2-4011 and that is placed before a board or commission for consideration shall be
provided at least two days in advance of the board or commission meeting to members
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of the public that request a copy of that regulation. A copy of that regulation shall be
made available to the public attending such meeting.

1985, ¢. 602, § 9-6.14:4.1; 1986, c. 615; 1987, cc. 375, 652; 1988, cc. 364, 424,498, 723,
765, 820; 1989, cc. 54, 299, 478; 1990, cc. 721, 968; 1991, cc. 80, 294, 344; 1992, cc.
200, 409, 488,592, 793; 1993, cc. 537, 669, 898; 1994, cc. 237,577, 649, 740, 743, 801;
1995, cc. 103, 499, 516; 1996, cc. 51, 152, 158, 189, 205, 279, 320, 345, 573, 590, 598,
638, 705, 735, 818, 1012; 1997, cc. 87, 88, 109, 212, 390, 439, 567, 624, 785, 806, 845,
850, 861, 868; 1998, cc. 39, 619, 784; 1999, cc. 412,421, 433, 603; 2000, cc. 382, 400,
924, 1011; 2001, c. 844; 2003, c. 436; 2005, c. 102; 2006, cc. 632, 719; 2007, cc. 873,
916; 2010, c. 65; 2011, c. 464; 2012, cc. 803, 835; 2013, cc. 756, 793; 2014, cc. 202,
674,719; 2016, cc. 221, 279, 290; 2017, cc. 416, 432; 2018, cc. 46, 77; 2020, c. 1271;
2021, Sp. Sess. |, c. 532.

§2.2-4007. Petitions for new or amended regulations; opportunity for public comment.
A. Any person may petition an agency to request the agency to develop a new regulation
or amend an existing regulation. The petition shall state (i) the substance and purpose of
the rulemaking that is requested, including reference to any applicable Virginia Admin-
istrative Code sections, and (ii) reference to the legal authority of the agency to take the
action requested.

B. Within 14 days of receiving a petition, the agency shall send a notice identifying the
petitioner, the nature of the petitioner's request and the agency's plan for disposition of
the petition to the Registrar for publication in the Virginia Register of Regulations in
accordance with the provisions of subsection B of § 2.2-4031.

C. A 21-day period for acceptance of written public comment on the petition shall be
provided after publication in the Virginia Register. The agency shall issue a written
decision to grant or deny the petitioner's request within 90 days following the close of the
comment period. However, if the rulemaking authority is vested in an entity that has not
met within that 90-day period, the entity shall issue a written decision no later than 14
days after it next meets. The written decision issued by the agency shall include a state-
ment of its reasons and shall be submitted to the Registrar for publication in the Virginia
Register of Regulations. Agency decisions to initiate or not initiate rulemaking in
response to petitions shall not be subject to judicial review.

1984, c. 5, § 9-6.14:7.1; 1985, c. 602; 1989, c. 71; 1991, c. 488; 1993, cc. 898, 944; 1994,
c. 938; 1995, cc. 25, 677, 717, 790; 1997, c. 87; 2001, c. 844 2002, cc. 241, 391, 747;
2003, c. 224; 2005, cc. 619, 682; 2007, cc. 873, 916.
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§2.2-4007.01. Notice of intended regulatory action; public hearing.

A. In the case of all regulations, except those regulations exempted by § 2.2-4002, 2.2-
4006, 2.2-4011, or 2.2-4012.1, an agency shall (i) provide the Registrar of Regulations
with a Notice of Intended Regulatory Action that describes the subject matter and intent
of the planned regulation and (ii) allow at least 30 days for public comment, to include an
on-line public comment forum on the Virginia Regulatory Town Hall, after publication of
the Notice of Intended Regulatory Action.

Whenever a Virginia statutory change necessitates a change to, or repeal of, all or a por-
tion of a regulation or the adoption of a new regulation, the agency shall file a Notice of
Intended Regulatory Action with the Registrar within 120 days of such law's effective
date.

An agency shall not file proposed regulations with the Registrar until the public comment
period on the Notice of Intended Regulatory Action has closed.

B. Agencies shall state in the Notice of Intended Regulatory Action whether they plan to
hold a public hearing on the proposed regulation after itis published. Agencies shall
hold such public hearings if required by basic law. If the agency states an intent to hold a
public hearing on the proposed regulation in the Notice of Intended Regulatory Action,
then it shall hold the public hearing. If the agency states in its Notice of Intended Regu-
latory Action that it does not plan to hold a hearing on the proposed regulation, then no
public hearing is required unless, prior to completion of the comment period specified in
the Notice of Intended Regulatory Action, (i) the Governor directs the agency to hold a
public hearing or (ii) the agency receives requests for a public hearing from at least 25
persons.

2007, cc. 873, 916: 2011, c. 464.

§2.2-4007.02. Public participation guidelines.

A. Public participation guidelines for soliciting the input of interested parties in the form-
ation and development of its regulations shall be developed, adopted, and used by each
agency pursuant to the provisions of this chapter. The guidelines shall set out any meth-
ods for the identification and notification of interested parties and any specific means of
seeking input from interested persons or groups that the agency intends to use in addi-
tion to the Notice of Intended Regulatory Action. The guidelines shall set out a general
policy for the use of standing or ad hoc advisory panels and consultation with groups
and individuals registering interest in working with the agency. Such policy shall
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address the circumstances in which the agency considers the panels or consultation
appropriate and intends to make use of the panels or consultation.

B. In formulating any regulation, including but not limited to those in public assistance
and social services programs, the agency pursuant to its public participation guidelines
shall afford interested persons an opportunity to (i) submit data, views, and arguments,
either orally or in writing, to the agency, to include an online public comment forum on
the Virginia Regulatory Town Hall, or other specially designated subordinate and (ii) be
accompanied by and represented by counsel or other representative. However, the
agency may begin drafting the proposed regulation prior to or during any opportunities it
provides to the public to submit comments.

2007, cc. 873, 916; 2012, c. 795.

§2.2-4007.03. Informational proceedings; effect of noncompliance.

A. In the case of all regulations, except those regulations exempted by § 2.2-4002, 2.2-
4006, or 2.2-4011, the proposed regulation and general notice of opportunity for oral or
written submittals as to that regulation shall be posted on the Virginia Regulatory Town
Hall and published in the Virginia Register of Regulations in accordance with the pro-
visions of subsection B of § 2.2-4031. In addition, the agency may, in its discretion, (i)
publish the notice in any newspaper and (ii) publicize the notice through press releases

and such other media as will best serve the purpose and subject involved. The Register
and any newspaper publication shall be made at least 60 days in advance of the last
date prescribed in the notice for such submittals. All notices, written submittals, and tran-
scripts and summaries or notations of oral presentations, as well as any agency action
thereon, shall be matters of public record in the custody of the agency.

B. If an agency wishes to change a proposed regulation before adopting it as a final reg-
ulation, it may choose to publish a revised proposed regulation, provided the latter is sub-
ject to a public comment period of at least 30 additional days and the agency complies in
all other respects with this section.

C. In no event shall the failure to comply with the requirements of this section be deemed
mere harmless error for the purposes of § 2.2-4027.

2007, cc. 873, 916.

§2.2-4007.04. Economic impact analysis.
A. Before delivering any proposed regulation under consideration to the Registrar as
required in § 2.2-4007.05, the agency shall submit on the Virginia Regulatory Town Hall

-15-


http://lis.virginia.gov/cgi-bin/legp604.exe?071+ful+CHAP0873
http://lis.virginia.gov/cgi-bin/legp604.exe?071+ful+CHAP0916
http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0795
http://law.lis.virginia.gov/vacode/2.2-4002/
http://law.lis.virginia.gov/vacode/2.2-4006/
http://law.lis.virginia.gov/vacode/2.2-4006/
http://law.lis.virginia.gov/vacode/2.2-4011/
http://law.lis.virginia.gov/vacode/2.2-4031/
http://law.lis.virginia.gov/vacode/2.2-4027/
http://lis.virginia.gov/cgi-bin/legp604.exe?071+ful+CHAP0873
http://lis.virginia.gov/cgi-bin/legp604.exe?071+ful+CHAP0916

a copy of that regulation to the Department of Planning and Budget. In addition to determ-
ining the public benefit, the Department of Planning and Budget in coordination with the
agency shall, within 45 days, prepare an economic impact analysis of the proposed reg-
ulation, as follows:

1. The economic impact analysis shall include but need not be limited to the projected
number of businesses or other entities to which the regulation would apply; the identity
of any localities and types of businesses or other entities particularly affected by the reg-
ulation; the projected number of persons and employment positions to be affected; the
impact of the regulation on the use and value of private property, including additional
costs related to the development of real estate for commercial or residential purposes;
and the projected costs to affected businesses, localities, or entities of implementing or
complying with the regulations, including the estimated fiscal impact on such localities
and sources of potential funds to implement and comply with such regulation. A copy of
the economic impact analysis shall be provided to the Joint Commission on Admin-
istrative Rules; and

2. If the regulation may have an adverse effect on small businesses, the economic
impact analysis shall also include (i) an identification and estimate of the number of
small businesses subject to the regulation; (ii) the projected reporting, recordkeeping,
and other administrative costs required for small businesses to comply with the reg-
ulation, including the type of professional skills necessary for preparing required reports
and other documents; (iii) a statement of the probable effect of the regulation on affected
small businesses; and (iv) a description of any less intrusive or less costly alternative
methods of achieving the purpose of the regulation. As used in this subdivision, "small
business" has the same meaning as provided in subsection A of § 2.2-4007.1.

B. In the event the Department cannot complete an economic impact statement within
the 45-day period, it shall advise the agency and the Joint Commission on Admin-
istrative Rules as to the reasons for the delay. In no event shall the delay exceed 30
days beyond the original 45-day period.

C. Agencies shall provide the Department with such estimated fiscal impacts on loc-
alities and sources of potential funds. The Department may request the assistance of
any other agency in preparing the analysis. The Department shall deliver a copy of the
analysis to the agency drafting the regulation, which shall comment thereon as provided
in § 2.2-4007.05, a copy to the Registrar for publication with the proposed regulation,
and an electronic copy to each member of the General Assembly. No regulation shall be
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promulgated for consideration pursuant to § 2.2-4007.05 until the impact analysis has
been received by the Registrar. For purposes of this section, the term "locality, business,
or entity particularly affected" means any locality, business, or entity that bears any iden-
tified disproportionate material impact that would not be experienced by other localities,
businesses, or entities. The analysis shall represent the Department's best estimate for
the purposes of public review and comment on the proposed regulation. The accuracy of
the estimate shall in no way affect the validity of the regulation, nor shall any failure to
comply with or otherwise follow the procedures set forth in this subsection create any
cause of action or provide standing for any person under Article 5 (§ 2.2-4025 et seq.) or
otherwise to challenge the actions of the Department hereunder or the action of the
agency in adopting the proposed regulation.

D. In the event the economic impact analysis completed by the Department reveals that
the proposed regulation would have an adverse economic impact on businesses or
would impose a significant adverse economic impact on a locality, business, or entity
particularly affected, the Department shall advise the Joint Commission on Admin-
istrative Rules, the House Committee on Appropriations, and the Senate Committee on
Finance and Appropriations within the 45-day period. The Joint Commission on Admin-
istrative Rules shall review such rule or regulation and issue a statement containing the
Commission's findings in accordance with § 30-73.3.

E. The Department shall revise and reissue its economic impact analysis within the time
limits set forth for the Department's review of regulations at the final stage pursuant to the
Governor's executive order for executive branch review if any of the following conditions
is present that would materially change the Department's analysis:

1. Public comment timely received at the proposed stage indicates significant errors in
the economic impact analysis; or

2. There is significant or material difference between the agency's proposed economic
impact analysis and the anticipated negative economic impacts to the business com-
munity as indicated by public comment.

The determination of whether a condition is present under this subsection shall be made
by the Department and shall not be subject to judicial review.

2007, cc. 316, 561, 873, 916; 2015, c. 608; 2017, cc. 483, 493, 599.

§2.2-4007.04:01. Notice required of certain departments.
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A. At or prior to the time a new regulation is posted to the Virginia Regulatory Town Hall,
the Department of Medical Assistance Services shall provide direct notice to stake-
holders affected by the new regulatory change that such change has been initiated. At
the time that the final stage of a regulation is posted to the Virginia Regulatory Town
Hall, the Department shall provide direct notice to stakeholders affected by the reg-
ulatory change that such final stage has been posted.

B. At the time a change to a provider manual is being developed, the Department of Med-
ical Assistance Services shall provide direct notice to stakeholders affected by the pro-
vider manual change that such change has been initiated. The Department shall post a
notice of such change to the Virginia Regulatory Town Hall, to include a public comment
forum, for a period of 30 days. Such notice shall include a description of the change and
provide contact information for the Department's designated contact person.

C. At or prior to the time a new regulation relating to licensed providers is posted to the
Virginia Regulatory Town Hall, the Department of Behavioral Health and Developmental
Services shall provide direct notice to licensed providers affected by the new regulatory
change that such change has been initiated.

D. At the time that the final stage of a regulation is posted to the Virginia Regulatory
Town Hall, the Department of Behavioral Health and Developmental Services shall
provide direct notice to licensed providers affected by the regulatory change that such
final stage has been posted.

E. At the time any change to guidance documents related to licensure requirements is
being developed, the Department of Behavioral Health and Developmental Services
shall provide direct notice to licensed providers affected by the change that such change
has been initiated. The Department shall post the proposed change to the Virginia Regu-
latory Town Hall, to include a public comment forum, for a period of 30 days. Such notice
shall include a description of the change and provide contact information for the Depart-
ment's designated contact person. If it is anticipated that the change shall have an
impact on staffing or payment matters for the affected stakeholders, the direct notice to
stakeholders shall note this fact and request specific comments regarding an appropriate
time frame for the implementation of such changes.

2017, c. 599.
§2.2-4007.05. Submission of proposed regulations to the Registrar.
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Before promulgating any regulation under consideration, the agency shall deliver a copy
of that regulation to the Registrar together with a summary of the regulation and a sep-
arate and concise statement of (i) the basis of the regulation, defined as the statutory
authority for promulgating the regulation, including an identification of the section num-
ber and a brief statement relating the content of the statutory authority to the specific reg-
ulation proposed; (ii) the purpose of the regulation, defined as the rationale or
justification for the new provisions of the regulation, from the standpoint of the public's
health, safety, or welfare; (iii) the substance of the regulation, defined as the iden-
tification and explanation of the key provisions of the regulation that make changes to
the current status of the law; (iv) the issues of the regulation, defined as the primary
advantages and disadvantages for the public, and as applicable for the agency or the
state, of implementing the new regulatory provisions; and (v) the agency's response to
the economic impact analysis submitted by the Department of Planning and Budget pur-
suant to § 2.2-4007.04. Any economic impact estimate included in the agency's
response shall represent the agency's best estimate for the purposes of public review
and comment, but the accuracy of the estimate shall in no way affect the validity of the
regulation. Staff as designated by the Code Commission shall review proposed reg-
ulation submission packages to ensure that the requirements of this subsection are met
prior to publication of the proposed regulation in the Register. The summary; the state-
ment of the basis, purpose, substance, and issues; the economic impact analysis; and
the agency's response shall be published in the Virginia Register of Regulations and be
available on the Virginia Regulatory Town Hall, together with the notice of opportunity
for oral or written submittals on the proposed regulation.

2007, cc. 873, 916.

§2.2-4007.06. Changes between proposed and final regulations.

If one or more changes with substantial impact are made to a proposed regulation from
the time that it is published as a proposed regulation to the time itis published as a final
regulation, any person may petition the agency within 30 days from the publication of the
final regulation to request an opportunity for oral and written submittals on the changes
to the regulation. If the agency receives requests from at least 25 persons for an oppor-
tunity to submit oral and written comments on the changes to the regulation, the agency
shall (i) suspend the regulatory process for 30 days to solicit additional public comment
and (ii) file notice of the additional 30-day public comment period with the Registrar of
Regulations, unless the agency determines that the changes made are minor or incon-
sequential in their impact. The comment period, if any, shall begin on the date of

-19-


http://law.lis.virginia.gov/vacode/2.2-4007.04/
http://lis.virginia.gov/cgi-bin/legp604.exe?071+ful+CHAP0873
http://lis.virginia.gov/cgi-bin/legp604.exe?071+ful+CHAP0916

publication of the notice in the Register. Agency denial of petitions for a comment period
on changes to the regulation shall be subject to judicial review.

2007, cc. 873, 916.

§2.2-4007.07. State Air Pollution Control Board; variances.
The provisions of §§ 2.2-4007 through 2.2-4007.06 shall not apply to the issuance by the
State Air Pollution Control Board of variances to its regulations.

2007, cc. 873, 916.

§2.2-4007.1. Regulatory flexibility for small businesses; periodic review of regulations.
A. As used in this section, "small business" means a business entity, including its affil-
iates, that (i) is independently owned and operated and (ii) employs fewer than 500 full-
time employees or has gross annual sales of less than $6 million.

B. In addition to the requirements of §§ 2.2-4007 through 2.2-4007.06, prior to the adop-
tion of any proposed regulation, the agency proposing a regulation shall prepare a reg-
ulatory flexibility analysis in which the agency shall consider utilizing alternative
regulatory methods, consistent with health, safety, environmental, and economic welfare,
that will accomplish the objectives of applicable law while minimizing the adverse
impact on small businesses. The agency shall consider, at a minimum, each of the fol-
lowing methods of reducing the effects of the proposed regulation on small businesses:

1. The establishment of less stringent compliance or reporting requirements;

2. The establishment of less stringent schedules or deadlines for compliance or report-
ing requirements;

3. The consolidation or simplification of compliance or reporting requirements;

4. The establishment of performance standards for small businesses to replace design
or operational standards required in the proposed regulation; and

5. The exemption of small businesses from all or any part of the requirements contained
in the proposed regulation.

C. Prior to the adoption of any proposed regulation that may have an adverse effect on
small businesses, each agency shall notify the Joint Commission on Administrative
Rules, through the Virginia Regulatory Town Hall, of its intent to adopt the proposed reg-
ulation. The Joint Commission on Administrative Rules shall advise and assist agencies
in complying with the provisions of this section.
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D. In addition to other requirements of § 2.2-4017, all regulations shall be reviewed
every four years to determine whether they should be continued without change or be
amended or repealed, consistent with the stated objectives of applicable law, to min-
imize the economic impact on small businesses in a manner consistent with the stated
objectives of applicable law. When a regulation has undergone a comprehensive review
as part of a regulatory action that included the solicitation of public comment on the reg-
ulation, a periodic review shall not be required until four years after the effective date of
the regulatory action.

E. The regulatory review required by this section shall include consideration of:
1. The continued need for the rule;

2. The nature of complaints or comments received concerning the regulation from the
public;

3. The complexity of the regulation;

4. The extent to which the regulation overlaps, duplicates, or conflicts with federal or
state law or regulation; and

5. The length of time since the regulation has been evaluated or the degree to which
technology, economic conditions, or other factors have changed in the area affected by
the regulation.

F. Prior to commencement of the regulatory review required by subsection D, the agency
shall publish a notice of the review in the Virginia Register of Regulations and post the
notice on the Virginia Regulatory Town Hall. The agency shall provide a minimum of 21
days for public comment after publication of the notice. No later than 120 days after close
of the public comment period, the agency shall publish a report of the findings of the reg-
ulatory review in the Virginia Register of Regulations and post the report on the Virginia
Regulatory Town Hall.

2005, cc. 619, 682; 2007, cc. 873, 916; 2011, cc. 241, 315.

§2.2-4007.2. Regulations requiring the submission of documents or payments.

A. On or after January 1, 2010, each agency having regulations promulgated in accord-
ance with the Administrative Process Act (§ 2.2-4000 et seq.) that require the submission
of documents or payments, including fees and fines, shall (i) examine such regulations
to determine whether the submission of the required documents or payments may be
accomplished by electronic means, and (ii) if so, consider amending the regulation that
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is being promulgated to offer the alternative of submitting the documents or payments by
electronic means. If an agency chooses to amend the regulation to provide the altern-
ative of submitting required documents or payments by electronic means, such action
shall be exempt from the operation of Article 2 (§ 2.2-4006 et seq.) of Chapter 40 of Title
2.2 provided the amended regulation is (a) adopted by December 31, 2010, and (b) con-
sistent with federal and state law and regulations.

B. Nothing in this section shall be construed to create an independent or private cause of
action to enforce its provisions.

C. Unless otherwise exempt, any amendments to an agency's regulations pursuant to
this section made after December 31, 2010, shall be subject to the requirements of the
Administrative Process Act (§ 2.2-4000 et seq.).

D. For the purposes of this section,

"Agency" and "regulations" mean the same as those terms are defined in § 2.2-4001.
"Electronic" means the same as that term is defined in § 59.1-480.

2009, cc. 85, 624.

§2.2-4008. Repealed.
Repealed by Acts 2017, c. 488, cl. 2.

§2.2-4009. Evidentiary hearings on regulations.

Where an agency proposes to consider the exercise of authority to promulgate a reg-
ulation, it may conduct or give interested persons an opportunity to participate in a public
evidentiary proceeding; and the agency shall always do so where the basic law requires
a hearing. Evidentiary hearings may be limited to the trial of factual issues directly
related to the legal validity of the proposed regulation in any of the relevant respects out-
lined in § 2.2-4027.

General notice of the proceedings shall be published as prescribed in § 2.2-4007.03. In
addition, where the proposed regulation is to be addressed to named persons, the latter
shall (i) also be given the same notice individually by mail or otherwise if acknowledged
in writing and (ii) be entitled to be accompanied by and represented by counsel or other
representative. The proceedings may be conducted separately from, and in any event
the record thereof shall be separate from, any other or additional proceedings the
agency may choose or be required to conduct for the reception of general data, views,
and argument pursuant to § 2.2-4007.02 or otherwise. Any probative evidence may be
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received except that the agency shall as a matter of efficiency exclude irrelevant, imma-
terial, insubstantial, privileged, or repetitive proofs, and may deny rebuttal, or cross-exam-
ination. Testimony may be admitted in written form provided those who have prepared it
are made available for examination in person.

The agency or one or more of its subordinates specially designated for the purpose shall
preside at the taking of evidence and may administer oaths and affirmations. The pro-
ceedings shall be recorded verbatim and the record thereof shall be made available to
interested persons for transcription at their expense or, if transcribed by or for the
agency, for inspection or purchase at cost.

Where subordinates preside at the taking of the evidence, they shall report their recom-
mendations and proposed findings and conclusions that shall be made available upon
request to the participants in the taking of evidence as well as other interested persons
and serve as a basis for exceptions, briefs, or oral argument to the agency itself. Whether
or not subordinates take the evidence, after opportunity for the submittal of briefs on
request and such oral argument as may be scheduled, the agency may settle the terms
of the regulation and shall promulgate it only upon (a) its findings of fact based upon the
record of evidence made pursuant to this section and facts of which judicial notice may
be taken, (b) statements of basis and purpose as well as comment upon data received in
any informational proceedings held under § 2.2-4007.03 and (c) the conclusions
required by the terms of the basic law under which the agency is operating.

1975, c. 503, § 9-6.14:8; 1985, c. 602; 2001, c. 844; 2007, cc. 873, 916; 2012, c. 795.

§2.2-4010. Pilot programs for regulations imposing local government mandates.
Where an agency proposes to consider the exercise of authority to promulgate a reg-
ulation that will impose a statewide mandate on the Commonwealth's localities, the
agency shall consider, where appropriate, implementing the regulation on a limited
basis with a representative number of localities. An agency may use such a pilot pro-
gram to determine the effectiveness or impact of proposed regulations prior to statewide
adoption.

1993, c. 168, § 9-6.14:8.1; 2001, c. 844.

§2.2-4011. Emergency regulations; publication; exceptions.

A. Regulations that an agency finds are necessitated by an emergency situation may be
adopted by an agency upon consultation with the Attorney General, which approval shall
be granted only after the agency has submitted a request stating in writing the nature of
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the emergency, and the necessity for such action shall be at the sole discretion of the
Governor.

B. Agencies may also adopt emergency regulations in situations in which Virginia stat-
utory law or the appropriation act or federal law or federal regulation requires that a reg-
ulation be effective in 280 days or less from its enactment and the regulation is not
exempt under the provisions of subdivision A 4 of § 2.2-4006. In such cases, the agency
shall state in writing the nature of the emergency and of the necessity for such action and
may adopt the regulations. Pursuant to § 2.2-4012, such regulations shall become effect-
ive upon approval by the Governor and filing with the Registrar of Regulations.

C. All emergency regulations shall be limited to no more than 18 months in duration. Dur-
ing the 18-month period, an agency may issue additional emergency regulations as
needed addressing the subject matter of the initial emergency regulation, but any such
additional emergency regulations shall not be effective beyond the 18-month period from
the effective date of the initial emergency regulation. If the agency wishes to continue reg-
ulating the subject matter governed by the emergency regulation beyond the 18-month
limitation, a regulation to replace the emergency regulation shall be promulgated in
accordance with this article. The Notice of Intended Regulatory Action to promulgate a
replacement regulation shall be filed with the Registrar within 60 days of the effective
date of the emergency regulation and published as soon as practicable, and the pro-
posed replacement regulation shall be filed with the Registrar within 180 days after the
effective date of the emergency regulation and published as soon as practicable.

D. In the event that an agency concludes that despite its best efforts a replacement reg-
ulation cannot be adopted before expiration of the 18-month period described in sub-
section C, it may seek the prior written approval of the Governor to extend the duration of
the emergency regulation for a period of not more than six additional months. Any such
request must be submitted to the Governor at least 30 days prior to the scheduled expir-
ation of the emergency regulation and shall include a description of the agency's efforts
to adopt a replacement regulation together with the reasons that a replacement reg-
ulation cannot be adopted before the scheduled expiration of the emergency regulation.
Upon approval of the Governor, provided such approval occurs prior to the scheduled
expiration of the emergency regulation, the duration of the emergency regulation shall be
extended for a period of no more than six months. Such approval shall be in the sole dis-
cretion of the Governor and shall not be subject to judicial review. Agencies shall notify
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the Registrar of Regulations of the new expiration date of the emergency regulation as
soon as practicable.

E. Emergency regulations shall be published as soon as practicable in the Register.

F. The Regulations of the Marine Resources Commission shall be excluded from the pro-
visions of this section.

1975, c. 503, § 9-6.14:9; 1977, cc. 450, 459; 1981, c. 387; 1982, c. 425; 1983, c. 295;
1984, c. 5; 1985, c. 602, § 9-6.14:4.1; 1986, c. 615; 1987, cc. 375, 652; 1988, cc. 364,
424,498, 723, 765, 820; 1989, cc. 54, 71, 299, 478; 1990, cc. 721, 968; 1991, cc. 80,
294, 344; 1992, cc. 200, 409, 488, 592, 793, 829; 1993, cc. 537, 669, 898; 1994, cc. 237,
577, 649, 740, 743, 801, 938; 1995, cc. 103, 499, 516; 1996, cc. 51, 152, 158, 189, 205,
279, 320, 345, 573, 590, 598, 638, 705, 735, 818, 1012; 1997, cc. 87, 88, 109, 212, 390,
439, 567, 624, 785, 806, 845, 850, 861, 868; 1998, cc. 39, 619, 784; 1999, cc. 412, 421,
433, 603; 2000, cc. 382, 400, 924, 1011; 2001, c. 844; 2007, cc. 873, 916; 2013, c. 629.

§2.2-4012. Purpose; adoption; effective date; filing; duties of Registrar of Regulations.
A. The purpose of the regulatory procedures shall be to provide a regulatory plan thatis
predictable, based on measurable and anticipated outcomes, and is inclined toward con-
flict resolution.

B. Subject to the provisions of §§ 2.2-4013 and 2.2-4014, all regulations, including those
that agencies, pursuant to § 2.2-4002, 2.2-4006, or 2.2-4011, may elect to dispense with
the public procedures provided by §§ 2.2-4007.01 and 2.2-4009, may be formally and
finally adopted by the signed order of the agency so stating. No regulation except an
emergency regulation or a noncontroversial regulation promulgated pursuant to § 2.2-
4012.1 shall be effective until the expiration of the applicable period as provided in § 2.2-
4015. In the case of an emergency regulation filed in accordance with § 2.2-4011, the
regulation shall become effective upon its adoption and filing with the Registrar of Regu-
lations, unless a later date is specified. The originals of all regulations shall remain in
the custody of the agency as public records subject to judicial notice by all courts and
agencies. They, or facsimiles thereof, shall be made available for public inspection or
copying. Full and true copies shall also be additionally filed, registered, published, or oth-
erwise made publicly available as required by other laws.

C. Prior to the publication for hearing of a proposed regulation, copies of the regulation
and copies of the summary and statement as to the basis, purpose, substance, issues,
and the economic impact estimate of the regulation submitted by the Department of
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Planning and Budget and the agency's response thereto as required by § 2.2-4007.04
shall be transmitted to the Registrar of Regulations, who shall retain these documents.

D. All regulations adopted pursuant to this chapter shall contain a citation to the section
of the Code of Virginia that authorizes or requires the regulations and, where the reg-
ulations are required to conform to federal law or regulation in order to be valid, a citation
to the specific federal law or regulation to which conformity is required.

E. Immediately upon the adoption by any agency of any regulation in final form, a copy of
(i) the regulation, (ii) a then current summary and statement as to the basis, purpose, sub-
stance, issues, and the economic impact estimate of the regulation submitted by the
Department of Planning and Budget, and (iii) the agency's summary description of the
nature of the oral and written data, views, or arguments presented during the public pro-
ceedings and the agency's comments thereon shall be transmitted to the Registrar of
Regulations, who shall retain these documents as permanent records and make them
available for public inspection. A draft of the agency's summary description of public com-
ment shall be sent by the agency to all public commenters on the proposed regulation at
least five days before final adoption of the regulation.

1975, c. 503, § 9-6.14:9; 1977, cc. 450, 459; 1981, c. 387; 1982, c. 425; 1983, c. 295;
1984, c. 5; 1989, c. 71; 1992, c. 829; 1993, c. 898; 1994, c. 938; 2001, c. 844; 2003, c.
224; 2007, cc. 873, 916.

§2.2-4012.1. Fast-track rulemaking process.

Notwithstanding any other provision, rules that are expected to be noncontroversial may
be promulgated or repealed in accordance with the process set out in this section. Upon
the concurrence of the Governor, and after written notice to the applicable standing com-
mittees of the Senate of Virginia and the House of Delegates, and to the Joint Com-
mission on Administrative Rules, the agency may submit a fast-track regulation without
having previously published a Notice of Intended Regulatory Action. The fast-track reg-
ulation shall be published in the Virginia Register of Regulations and posted on the Vir-
ginia Regulatory Town Hall, along with an agency statement setting out the reasons for
using the fast-track rulemaking process. Such regulations shall be subject to the require-
ments setoutin §§ 2.2-4007.03, 2.2-4007.04, and 2.2-4007.05, except that the time for
receiving public comment need not exceed 30 days after (i) publication of the regulation
in the Virginia Register of Regulations and (ii) a public comment forum opens on the Vir-
ginia Regulatory Town Hall. The time for preparation of the economic impact analysis
shall not exceed 30 days. If an objection to the use of the fast-track process is received
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within the public comment period from 10 or more persons, any member of the applic-
able standing committee of either house of the General Assembly or of the Joint Com-
mission on Administrative Rules, the agency shall (i) file notice of the objection with the
Registrar of Regulations for publication in the Virginia Register, and (ii) proceed with the
normal promulgation process set out in this article with the initial publication of the fast-
track regulation serving as the Notice of Intended Regulatory Action. Otherwise, the reg-
ulation will become effective or shall be repealed as appropriate, 15 days after the close
of the comment period, unless the regulation or repeal is withdrawn or a later effective
date is specified by the agency.

2003, c. 224; 2007, cc. 873, 916.

§2.2-4013. Executive review of proposed and final regulations; changes with sub-
stantial impact.

A. The Governor shall adopt and publish procedures by executive order for review of all
proposed regulations governed by this chapter by June 30 of the year in which the
Governor takes office. The procedures shall include (i) review by the Attorney General to
ensure statutory authority for the proposed regulations; and (ii) examination by the
Governor to determine if the proposed regulations are (a) necessary to protect the public
health, safety and welfare and (b) clearly written and easily understandable. The pro-
cedures may also include review of the proposed regulation by the appropriate Cabinet
Secretary.

The Governor shall transmit his comments, if any, on a proposed regulation to the Regis-
trar and the agency no later than fifteen days following the completion of the public com-
ment period provided forin § 2.2-4007.03. The Governor may recommend amendments
or modifications to any regulation that would bring that regulation into conformity with
statutory authority or state or federal laws, regulations or judicial decisions.

Not less than fifteen days following the completion of the public comment period
provided forin § 2.2-4007.03, the agency may (i) adopt the proposed regulation if the
Governor has no objection to the regulation; (ii) modify and adopt the proposed reg-
ulation after considering and incorporating the Governor's objections or suggestions, if
any; or (iii) adopt the regulation without changes despite the Governor's recom-
mendations for change.

B. Upon final adoption of the regulation, the agency shall forward a copy of the reg-
ulation to the Registrar of Regulations for publication as soon as practicable in the
Register. All changes to the proposed regulation shall be highlighted in the final
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regulation, and substantial changes to the proposed regulation shall be explained in the
final regulation.

C. If the Governor finds that one or more changes with substantial impact have been
made to the proposed regulation, he may require the agency to provide an additional
thirty days to solicit additional public comment on the changes by transmitting notice of
the additional public comment period to the agency and to the Registrar within the 30-
day final adoption period described in subsection D, and publishing the notice in the
Register. The additional public comment period required by the Governor shall begin
upon publication of the notice in the Register.

D. A 30-day final adoption period for regulations shall commence upon the publication of
the final regulation in the Register. The Governor may review the final regulation during
this 30-day final adoption period and if he objects to any portion or all of a regulation, the
Governor may file a formal objection to the regulation, suspend the effective date of the
regulation in accordance with subsection B of § 2.2-4014, or both.

If the Governor files a formal objection to the regulation, he shall forward his objections
to the Registrar and agency prior to the conclusion of the 30-day final adoption period.
The Governor shall be deemed to have acquiesced to a promulgated regulation if he
fails to object to it or if he fails to suspend the effective date of the regulation in accord-
ance with subsection B of § 2.2-4014. The Governor's objection, or the suspension of the
regulation, or both if applicable, shall be published in the Register.

A regulation shall become effective as provided in § 2.2-4015.

E. This section shall not apply to the issuance by the State Air Pollution Control Board of
variances to its regulations.

1984, c. 5, § 9-6.14:9.1; 1993, cc. 551, 772, 898; 1995, cc. 25, 736; 2001, c. 844; 2007,
cc. 873, 916; 2015, cc. 29, 450.

§2.2-4014. Legislative review of proposed and final regulations.

A. After publication of the Register pursuant to § 2.2-4031, the standing committee of
each house of the General Assembly to which matters relating to the content of the reg-
ulation are most properly referable or the Joint Commission on Administrative Rules may
meet and, during the promulgation or final adoption process, file with the Registrar and
the promulgating agency an objection to a proposed or final adopted regulation. The
Registrar shall publish any such objection received by him as soon as practicable in the
Register. Within 21 days after the receipt by the promulgating agency of a legislative
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objection, that agency shall file a response with the Registrar, the objecting legislative
committee or the Joint Commission on Administrative Rules, and the Governor. If a legis-
lative objection is filed within the final adoption period, subdivision A 1 of § 2.2-4015
shall govern.

B. In addition or as an alternative to the provisions of subsection A, the standing com-
mittee of both houses of the General Assembly to which matters relating to the content
are most properly referable or the Joint Commission on Administrative Rules may sus-
pend the effective date of any portion or all of a final regulation with the Governor's con-
currence. The Governor and (i) the applicable standing committee of each house or (ii)
the Joint Commission on Administrative Rules may direct, through a statement signed by
a majority of their respective members and by the Governor, that the effective date of a
portion or all of the final regulation is suspended and shall not take effect until the end of
the next regular legislative session. This statement shall be transmitted to the pro-
mulgating agency and the Registrar within the 30-day final adoption period, or if a later
effective date is specified by the agency the statement may be transmitted at any time
prior to the specified later effective date, and shall be published in the Register.

If a bill is passed at the next regular legislative session to nullify a portion but not all of
the regulation, then the promulgating agency (i) may promulgate the regulation under the
provision of subdivision A 4 a of § 2.2-4006, if it makes no changes to the regulation
other than those required by statutory law or (ii) shall follow the provisions of §§ 2.2-
4007.01 through 2.2-4007.06, if it wishes to also make discretionary changes to the reg-
ulation. If a bill to nullify all or a portion of the suspended regulation, or to modify the stat-
utory authority for the regulation, is not passed at the next regular legislative session,
then the suspended regulation shall become effective at the conclusion of the session,
unless the suspended regulation is withdrawn by the agency.

C. A regulation shall become effective as provided in § 2.2-4015.

D. This section shall not apply to the issuance by the State Air Pollution Control Board of
variances to its regulations.

1984, c. 5, § 9-6.14:9.2; 1993, cc. 551, 772; 2001, c. 844; 2002, c. 677; 2003, c. 212;
2004, c. 777; 2007, cc. 873, 916; 2015, cc. 29, 450.

§2.2-4015. Effective date of regulation; exception.
A. A regulation adopted in accordance with this chapter and the Virginia Register Act (§
2.2-4100 et seq.) shall become effective at the conclusion of the thirty-day final adoption
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period provided for in subsection D of § 2.2-4013, or any other later date specified by the
agency, unless:

1. A legislative objection has been filed in accordance with § 2.2-4014, in which event
the regulation, unless withdrawn by the agency, shall become effective on a date spe-
cified by the agency that shall be after the expiration of the applicable twenty-one-day
extension period provided in § 2.2-4014;

2. The Governor has exercised his authority in accordance with § 2.2-4013 to require the
agency to provide for additional public comment, in which event the regulation, unless
withdrawn by the agency, shall become effective on a date specified by the agency that
shall be after the period for which the Governor has provided for additional public com-
ment;

3. The Governor and (i) the appropriate standing committees of each house of the Gen-
eral Assembly or (ii) the Joint Commission on Administrative Rules have exercised their
authority in accordance with subsection B of § 2.2-4014 to suspend the effective date of
a regulation until the end of the next regular legislative session; or

4. The agency has suspended the regulatory process in accordance with § 2.2-4007.06,
or for any reason it deems necessary or appropriate, in which event the regulation,
unless withdrawn by the agency, shall become effective in accordance with subsection
B.

B. Whenever the regulatory process has been suspended for any reason, any action by
the agency that either amends the regulation or does not amend the regulation but spe-
cifies a new effective date shall be considered a readoption of the regulation for the pur-
poses of appeal. If the regulation is suspended under § 2.2-4007.06, such readoption
shall take place after the thirty-day public comment period required by that subsection.
Suspension of the regulatory process by the agency may occur simultaneously with the
filing of final regulations as provided in subsection B of § 2.2-4013.

When a regulation has been suspended, the agency must set the effective date no
earlier than fifteen days from publication of the readoption action and any changes made
to the regulation. During that fifteen-day period, if the agency receives requests from at
least twenty-five persons for the opportunity to comment on new substantial changes, it
shall again suspend the regulation pursuant to § 2.2-4007.06.

C. This section shall not apply to the issuance by the State Air Pollution Control Board of
variances to its regulations.
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1984, c. 5, § 9-6.14:9.3; 1993, cc. 551, 772, 898; 1995, c. 25; 2001, c. 844; 2002, cc. 391,
677; 2004, c. 777; 2007, cc. 873, 916.

§2.2-4016. Withdrawal of regulation.

Nothing in this chapter shall prevent any agency from withdrawing any regulation at any
time prior to the effective date of that regulation. A regulation may be repealed after its
effective date only in accordance with the provisions of this chapter that govern the adop-
tion of regulations.

1984, c. 5, § 9-6.14:9.4; 1985, c. 602; 2001, c. 844.

§2.2-4017. Periodic review of regulations.

Each Governor shall mandate through executive order a procedure for periodic review
during that Governor's administration of regulations of agencies within the executive
branch of state government. The procedure shall include (i) a review by the Attorney Gen-
eral to ensure statutory authority for regulations and (ii) a determination by the Governor
whether the regulations are (a) necessary for the protection of public health, safety and
welfare and (b) clearly written and easily understandable.

The Governor may require each agency (i) to review all regulations promulgated by that
agency to determine whether new regulations should be adopted and old regulations

amended or repealed, and (ii) to prepare a written report summarizing the agency's find-
ings about its regulations, its reasons for its findings and any proposed course of action.

1984, c. 5, § 9-6.14:25; 2001, c. 844.

§2.2-4018. Exemptions from operation of Article 3.
The following agency actions otherwise subject to this chapter shall be exempted from
the operation of this article.

1. The assessment of taxes or penalties and other rulings in individual cases in con-
nection with the administration of the tax laws.

2. The award or denial of claims for workers' compensation.
3. The grant or denial of public assistance or social services.
4. Temporary injunctive or summary orders authorized by law.

5. The determination of claims for unemployment compensation or special unem-
ployment.
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6. The suspension of any license, certificate, registration or authority granted any person
by the Department of Health Professions or the Department of Professional and Occu-
pational Regulation for the dishonor, by a bank or financial institution named, of any
check, money draft or similar instrument used in payment of a fee required by statute or
regulation.

7. The determination of accreditation or academic review status of a public school or pub-
lic school division or approval by the Board of Education of a school division corrective
action plan required by § 22.1-253.13:3.

1985, c. 602, § 9-6.14:4.1; 1986, c. 615; 1987, cc. 375, 652; 1988, cc. 364, 424, 498, 723,
765, 820; 1989, cc. 54, 299, 478; 1990, cc. 721, 968; 1991, cc. 80, 294, 344; 1992, cc.
200, 409, 488, 592, 793; 1993, cc. 537, 669, 898; 1994, cc. 237, 577, 649, 740, 743, 801;
1995, cc. 103, 499, 516; 1996, cc. 51, 152, 158, 189, 205, 279, 320, 345, 573, 590, 598,
638, 705, 735, 818, 1012; 1997, cc. 87, 88, 109, 212, 390, 439, 567, 624, 785, 806, 845,
850, 861, 868; 1998, cc. 39, 619, 784; 1999, cc. 412, 421, 433, 603; 2000, cc. 382, 400,
924, 1011; 2001, c. 844; 2002, c. 747; 2004, c. 965.

§2.2-4019. Informal fact finding proceedings.

A. Agencies shall ascertain the fact basis for their decisions of cases through informal
conference or consultation proceedings unless the named party and the agency consent
to waive such a conference or proceeding to go directly to a formal hearing. Such con-
ference-consultation procedures shall include rights of parties to the case to (i) have reas-
onable notice thereof, which notice shall include contact information consisting of the
name, telephone number, and government email address of the person designated by
the agency to answer questions or otherwise assist a named party; (ii) appear in person
or by counsel or other qualified representative before the agency or its subordinates, or
before a hearing officer for the informal presentation of factual data, argument, or proof in
connection with any case; (iii) have notice of any contrary fact basis or information in the
possession of the agency that can be relied upon in making an adverse decision; (iv)
receive a prompt decision of any application for a license, benefit, or renewal thereof;
and (v) be informed, briefly and generally in writing, of the factual or procedural basis for
an adverse decision in any case.

B. Agencies may, in their case decisions, rely upon public data, documents or inform-
ation only when the agencies have provided all parties with advance notice of an intent
to consider such public data, documents or information. This requirement shall not apply
to an agency's reliance on case law and administrative precedent.
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1975, c. 503, § 9-6.14:11; 1986, c. 615; 1989, c. 601; 1993, c. 898; 1994, c. 748; 1995, c.
398; 2001, c. 844; 2016, c. 39.

§2.2-4020. Formal hearings; litigated issues.

A. The agency shall afford opportunity for the formal taking of evidence upon relevant
factissues in any case in which the basic laws provide expressly for decisions upon or
after hearing and may do so in any case to the extent that informal procedures under §
2.2-4019 have not been had or have failed to dispose of a case by consent.

B. Parties to formal proceedings shall be given reasonable notice of the (i) time, place,
and nature thereof; (ii) basic law under which the agency contemplates its possible exer-
cise of authority; (iii) matters of fact and law asserted or questioned by the agency; and
(iv) contact information consisting of the name, telephone number, and government

email address of the person designated by the agency to respond to questions or oth-
erwise assist a named party. Applicants for licenses, rights, benefits, or renewals thereof
have the burden of approaching the agency concerned without such prior notice but they
shall be similarly informed thereafter in the further course of the proceedings whether pur-
suant to this section or to § 2.2-4019.

C. In all such formal proceedings the parties shall be entitled to be accompanied by and
represented by counsel, to submit oral and documentary evidence and rebuttal proofs, to
conduct such cross-examination as may elicit a full and fair disclosure of the facts, and to
have the proceedings completed and a decision made with dispatch. The burden of
proof shall be upon the proponent or applicant. The presiding officers at the proceedings
may (i) administer oaths and affirmations, (ii) receive probative evidence, exclude irrel-
evant, immaterial, insubstantial, privileged, or repetitive proofs, rebuttal, or cross-exam-
ination, rule upon offers of proof, and oversee a verbatim recording of the evidence, (iii)
hold conferences for the settlement or simplification of issues by consent, (iv) dispose of
procedural requests, and (v) regulate and expedite the course of the hearing. Where a
hearing officer presides, or where a subordinate designated for that purpose presides in
hearings specified in subsection F of § 2.2-4024, he shall recommend findings and a
decision unless the agency shall by its procedural regulations provide for the making of
findings and an initial decision by the presiding officers subject to review and recon-
sideration by the agency on appeal to it as of right or on its own motion. The agency
shall give deference to findings by the presiding officer explicitly based on the demeanor
of witnesses.
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D. Prior to the recommendations or decisions of subordinates, the parties concerned
shall be given opportunity, on request, to submit in writing for the record (i) proposed find-
ings and conclusions and (ii) statements of reasons therefor. In all cases, on request,
opportunity shall be afforded for oral argument (a) to hearing officers or subordinate
presiding officers, as the case may be, in all cases in which they make such recom-
mendations or decisions or (b) to the agency in cases in which it makes the original
decision without such prior recommendation and otherwise as it may permitin its dis-
cretion or provide by general rule. Where hearing officers or subordinate presiding
officers, as the case may be, make recommendations, the agency shall receive and act
on exceptions thereto.

E. All decisions or recommended decisions shall be served upon the parties, become a
part of the record, and briefly state or recommend the findings, conclusions, reasons, or
basis therefor upon the evidence presented by the record and relevant to the basic law
under which the agency is operating together with the appropriate order, license, grant of
benefits, sanction, relief, or denial thereof.

1975, c. 503, § 9-6.14:12; 1986, c. 615; 1991, c. 584; 1993, c. 898; 1995, c. 398; 2001, c.
844; 2016, cc. 39, 694.

§2.2-4020.1. Summary case decisions.

A. Any person who has (i) applied for a permit, certificate, or license from an agency or
(ii) received written notice of a potential violation from an agency may request a sum-
mary case decision from the agency. The request for a summary case decision shall be
in writing, signed by or on behalf of the requestor, and be submitted to the agency sec-
retary as defined by the Rules of the Supreme Court of Virginia. The request shall
include:

1. A statement that no material facts are in dispute;

2. A proposed stipulation of all such undisputed material facts concerning the application
or notice;

3. A clear and concise statement of the questions of law to be decided by summary case
decision; and

4. A statement that the requestor waives his right to any other administrative proceeding
provided in this article by the agency on the questions of law to be decided by summary
case decision.
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B. Within 21 days of receipt of a complete request for summary case decision, the
agency shall determine whether the matter in dispute properly may be decided by sum-
mary case decision and shall promptly notify the requestor of its determination in writing.
If a request for summary case decision is not complete, the agency may request addi-
tional specific information from the requestor. The agency shall decide the matter by sum-
mary case decision if it determines that there are no disputed issues of material fact.
However, if (i) an informal fact-finding proceeding as provided in § 2.2-4019, a formal
hearing as provided in § 2.2-4020, or other proceeding authorized by the agency's basic
law concerning the application or notice has been scheduled, the requestor has been
notified, and the issues that are the subject of such proceeding or hearing include ques-
tions that are the subject of the request for summary case decision or (ii) the matter must
be decided through any public participation requirements under this chapter or the
agency's basic law, the agency shall not be required to decide the matter by summary
case decision.

C. Denial of a request for summary case decision shall not be subject to judicial review

in accordance with this chapter and the Rules of the Supreme Court of Virginia, and

shall not prejudice any rights the requestor has or may have under this chapter or the
agency's basic law. Nothing in this article shall prevent an agency from consolidating the
summary case decision proceeding into, or proceeding with, a separate informal fact-find-
ing proceeding, formal hearing, or other proceeding authorized by the agency's basic

law concerning the matter in question.

D. Upon granting a request for summary case decision, the agency shall establish a
schedule for the parties to submit briefs on the questions of law in dispute and may, by
agreement of the parties, provide for oral argument.

E. All decisions or recommended decisions shall be served on the requestor, become a
part of the record, and briefly state or recommend the findings, conclusions, reasons, or
basis therefor upon the evidence contained in the record and relevant to the basic law
under which the agency is operating, together with the appropriate order, license, grant
of benefits, sanction, relief, or denial thereof.

2006, c. 702.

§2.2-4020.2. Default.
A. Unless otherwise provided by law, if a party without good cause fails to attend or
appear at a formal hearing conducted in accordance with § 2.2-4020, or at an informal
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fact-finding proceeding conducted pursuant to § 2.2-4019, the presiding officer may
issue a default order.

B. A default order shall not be issued by the presiding officer unless the party against
whom the default order is entered has been sent the notice that contains a notification
that a default order may be issued against that party if that party fails without good cause
to attend or appear at the hearing or informal fact-finding proceeding that is the subject of
the notice.

C. If a default order is issued, the presiding officer may conduct all further proceedings
necessary to complete the adjudication without the defaulting party and shall determine
all issues in the adjudication, including those affecting the defaulting party.

D. A recommended, initial, or final order issued against a defaulting party may be based
on the defaulting party's admissions or other evidence that may be used without notice to
the defaulting party. If the burden of proof is on the defaulting party to establish that the
party is entitled to the agency action sought, the presiding officer may issue a recom-
mended, initial, or final order without taking evidence.

E. Not later than 15 days after notice to a party subject to a default order that a recom-
mended, initial, or final order has been rendered against the party, the party may petition
the presiding officer to vacate the recommended, initial, or final order. If good cause is
shown for the party's failure to appear, the presiding officer shall vacate the decision
and, after proper service of notice, conduct another evidentiary hearing. If good cause is
not shown for the party's failure to appear, the presiding officer shall deny the motion to
vacate.

F. The provisions of this section shall not apply to any administrative hearings process
that is governed by § 32.1-325.1 relating to provider appeals.

2015, c. 638.

§2.2-4021. Timetable for decision; exemptions.

A. In cases where a board or commission meets to render (i) an informal fact-finding
decision or (ii) a decision on a litigated issue, and information from a prior proceeding is
being considered, persons who participated in the prior proceeding shall be provided an
opportunity to respond at the board or commission meeting to any summaries of the prior
proceeding prepared by or for the board or commission.

B. In any informal fact-finding, formal proceeding, or summary case decision proceeding
in which a hearing officer is not used or is not empowered to recommend a finding, the
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board, commission, or agency personnel responsible for rendering a decision shall
render that decision within 90 days from the date of the informal fact-finding, formal pro-
ceeding, or completion of a summary case decision proceeding, or from a later date
agreed to by the named party and the agency. If the agency does not render a decision
within 90 days, the named party to the case decision may provide written notice to the
agency that a decision is due. If no decision is made within 30 days from agency receipt
of the notice, the decision shall be deemed to be in favor of the named party. The pre-
ceding sentence shall not apply to case decisions before (i) the State Water Control
Board or the Department of Environmental Quality to the extent necessary to comply with
the federal Clean Water Act, (ii) the State Air Pollution Control Board or the Department
of Environmental Quality to the extent necessary to comply with the federal Clean Air
Act, or (iii) the Virginia Soil and Water Conservation Board or the Department of Con-
servation and Recreation to the extent necessary to comply with the federal Clean Water
Act. An agency shall provide notification to the named party of its decision within five
days of the decision.

C. In any informal fact-finding, formal proceeding, or summary case decision proceeding
in which a hearing officer is empowered to recommend a finding, the board, commission,
or agency personnel responsible for rendering a decision shall render that decision
within 30 days from the date that the agency receives the hearing officer's recom-
mendation. If the agency does not render a decision within 30 days, the named party to
the case decision may provide written notice to the agency that a decision is due. If no
decision is made within 30 days from agency receipt of the notice, the decision is
deemed to be in favor of the named party. The preceding sentence shall not apply to
case decisions before (i) the State Water Control Board or the Department of Envir-
onmental Quality to the extent necessary to comply with the federal Clean Water Act, (ii)
the State Air Pollution Control Board or the Department of Environmental Quality to the
extent necessary to comply with the federal Clean Air Act, or (iii) the Virginia Soil and
Water Conservation Board or the Department of Conservation and Recreation to the
extent necessary to comply with the federal Clean Water Act. An agency shall provide
notice to the named party of its decision within five days of the decision.

D. The provisions of subsection B notwithstanding, if the board members or agency per-
sonnel who conducted the informal fact-finding, formal proceeding, or summary case
decision proceeding are unable to attend to official duties due to sickness, disability, or
termination of their official capacity with the agency, then the timeframe provisions of sub-
section B shall be reset and commence from the date that either new board members or
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agency personnel are assigned to the matter or a new proceeding is conducted if
needed, whichever is later. An agency shall provide notice within five days to the named
party of any incapacity of the board members or agency personnel that necessitates a
replacement or a new proceeding.

1975, c. 503, §§ 9-6.14:11, 9-6.14:12; 1986, c. 615; 1989, c. 601; 1991, c. 584; 1993, c.
898: 1994, c. 748; 1995, c. 398: 2001, c. 844; 2005, c. 102; 2006, c. 702.

§2.2-4022. Subpoenas, depositions and requests for admissions.

The agency or its designated subordinates may, and on request of any party to a case
shall, issue subpoenas requiring testimony or the production of books, papers, and phys-
ical or other evidence. Any person so subpoenaed who objects may, if the agency does
not quash or modify the subpoena at his timely request as illegally or improvidently gran-
ted, immediately procure by petition a decision on the validity thereof in the circuit court
as provided in § 2.2-4003; and otherwise in any case of refusal or neglect to comply with
an agency subpoena, unless the basic law under which the agency is operating
provides some other recourse, enforcement, or penalty, the agency may procure an
order of enforcement from such court. Depositions de bene esse and requests for admis-
sions may be directed, issued, and taken on order of the agency for good cause shown,;
and orders or authorizations therefor may be challenged or enforced in the same manner
as subpoenas. Nothing in this section shall be taken to authorize discovery proceedings.

1975, c. 503, § 9-6.14:13; 2001, c. 844.

§2.2-4023. Final orders.

The terms of any final agency case decision, as signed by it, shall be served upon the
named parties by mail unless service otherwise made is duly acknowledged by them in
writing. The signed originals, which may be retained in an electronic medium in accord-
ance with § 42.1-86.01, shall remain in the custody of the agency as public records sub-
ject to judicial notice by all courts and agencies; and they, or facsimiles thereof, together
with the full record or file in every case shall be made available for public inspection or
copying except (i) so far as the agency may withhold the same in whole or part for the
purpose of protecting individuals mentioned from personal embarrassment, obloquy, or
disclosures of a private nature including statements respecting the physical, mental,
moral, or financial condition of such individuals or (ii) for trade secrets or, so far as pro-
tected by other laws, other commercial or industrial information imparted in confidence.
Final orders may be recorded, enforced, and satisfied as orders or decrees of a circuit
court upon certification of such orders by the agency head or his designee.
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1975, c. 503, § 9-6.14:14; 2001, c. 844; 2009, c. 797; 2022, c. 247.

§2.2-4023.1. Reconsideration.

A. A party may file a petition for reconsideration of an agency's final decision made pur-
suant to § 2.2-4020. The petition shall be filed with the agency not later than 15 days
after service of the final decision and shall state the specific grounds on which relief is
requested. The petition shall contain a full and clear statement of the facts pertaining to
the reasons for reconsideration, the grounds in support thereof, and a statement of the
relief desired. A timely filed petition for reconsideration shall not suspend the execution
of the agency decision nor toll the time for filing a notice of appeal under Rule 2A:2 of the
Rules of Supreme Court of Virginia, unless the agency provides for suspension of its
decision when it grants a petition for reconsideration. The failure to file a petition for
reconsideration shall not constitute a failure to exhaust all administrative remedies.

B. The agency shall render a written decision on a party's timely petition for recon-
sideration within 30 days from receipt of the petition for reconsideration. Such decision
shall (i) deny the petition, (ii) modify the case decision, or (iii) vacate the case decision
and set a new hearing for further proceedings. The agency shall state the reasons for its
action.

C. If reconsideration is sought for the decision of a policy-making board of an agency,
such board may (i) consider the petition for reconsideration at its next regularly sched-
uled meeting; (ii) schedule a special meeting to consider and decide upon the petition
within 30 days of receipt; or (iii) notwithstanding any other provision of law, delegate
authority to consider the petition to either the board chairman, a subcommittee of the
board, or the director of the agency that provides administrative support to the board, in
which case a decision on the reconsideration shall be rendered within 30 days of receipt
of the petition by the board.

D. Denial of a petition for reconsideration shall not constitute a separate case decision
and shall not on its own merits be subject to judicial review. It may, however, be con-
sidered by a reviewing court as part of any judicial review of the case decision itself.

E. The agency may reconsider its final decision on its own initiative for good cause
within 30 days of the date of the final decision. An agency may develop procedures for
reconsideration of its final decisions on its own initiative.

F. Notwithstanding the provisions of this section, (i) any agency may promulgate reg-
ulations that specify the scope of evidence that may be considered by such agency in
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support of any petition for reconsideration and (ii) any agency that has statutory authority
for reconsideration in its basic law may respond to requests in accordance with such
law.

2016, c. 694.

§2.2-4024. Hearing officers.

A. In all formal hearings conducted in accordance with § 2.2-4020, the hearing shall be
presided over by a hearing officer selected from a list prepared by the Executive Sec-
retary of the Supreme Court and maintained in the Office of the Executive Secretary of
the Supreme Court. Parties to informal fact-finding proceedings conducted pursuantto §
2.2-4019 may agree at the outset of the proceeding to have a hearing officer preside at
the proceeding, such agreement to be revoked only by mutual consent. The Executive
Secretary may promulgate rules necessary for the administration of the hearing officer
system and shall have the authority to establish the number of hearing officers neces-
sary to preside over administrative hearings in the Commonwealth.

Prior to being included on the list, all hearing officers shall meet the following minimum
standards:

1. Active membership in good standing in the Virginia State Bar;
2. Active practice of law for at least five years; and

3. Completion of a course of training approved by the Executive Secretary of the
Supreme Court. In order to comply with the demonstrated requirements of the agency
requesting a hearing officer, the Executive Secretary may require additional training
before a hearing officer shall be assigned to a proceeding before that agency.

B. On request from the head of an agency, the Executive Secretary shall name a hearing
officer from the list, selected on a rotation system administered by the Executive Sec-
retary. Lists reflecting geographic preference and specialized training or knowledge
shall be maintained by the Executive Secretary if an agency demonstrates the need.

C. A hearing officer appointed in accordance with this section shall be subject to dis-
qualification as provided in § 2.2-4024.1. If the hearing officer denies a petition for dis-
qualification pursuant to § 2.2-4024.1, the petitioning party may request reconsideration
of the denial by filing a written request with the Executive Secretary along with an affi-
davit, prior to the taking of evidence at a hearing, stating with particularity the grounds
upon which itis claimed that a fair and impartial hearing cannot be accorded, or the
applicable rule of practice requiring disqualification.
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The issue shall be determined not less than 10 days prior to the hearing by the Exec-
utive Secretary.

D. Any hearing officer empowered by the agency to provide a recommendation or con-
clusion in a case decision matter shall render that recommendation or conclusion as fol-
lows:

1. If the agency's written regulations or procedures require the hearing officer to render a
recommendation or conclusion within a specified time period, the hearing officer shall
render the recommendation or conclusion on or before the expiration of the specified
period; and

2. In all other cases, the hearing officer shall render the recommendation or conclusion
within 90 days from the date of the case decision proceeding or from a later date agreed
to by the named party and the agency.

If the hearing officer does not render a decision within the time required by this sub-
section, then the agency or the named party to the case decision may provide written
notice to the hearing officer and the Executive Secretary of the Supreme Court that a
decision is due. If no decision is made within 30 days from receipt by the hearing officer
of the notice, then the Executive Secretary of the Supreme Court shall remove the hear-
ing officer from the hearing officer list and report the hearing officer to the Virginia State
Bar for possible disciplinary action, unless good cause is shown for the delay.

E. The Executive Secretary shall remove hearing officers from the list, upon a showing of
cause after written notice and an opportunity for a hearing. When there is a failure by a
hearing officer to render a decision as required by subsection D, the burden shall be on
the hearing officer to show good cause for the delay. Decisions to remove a hearing
officer may be reviewed by a request to the Executive Secretary for reconsideration, fol-
lowed by judicial review in accordance with this chapter.

F. This section shall not apply to hearings conducted by (i) any commission or board
where all of the members, or a quorum, are present; (ii) the Virginia Alcoholic Beverage
Control Authority, the Virginia Workers' Compensation Commission, the State Cor-
poration Commission, the Virginia Employment Commission, the Department of Motor
Vehicles under Title 46.2 (§ 46.2-100 et seq.), § 58.1-2409, or Chapter 27 (§ 58.1-2700
et seq.) of Title 58.1, or the Motor Vehicle Dealer Board under Chapter 15 (§ 46.2-1500
et seq.) of Title 46.2; or (iii) any panel of a health regulatory board convened pursuant to
§ 54.1-2400, including any panel having members of a relevant advisory board to the
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Board of Medicine. All employees hired after July 1, 1986, pursuant to §§ 65.2-201 and
65.2-203 by the Virginia Workers' Compensation Commission to conduct hearings pur-
suant to its basic laws shall meet the minimum qualifications set forth in subsection A.
Agency employees who are not licensed to practice law in the Commonwealth, and are
presiding as hearing officers in proceedings pursuant to clause (ii) shall participate in
periodic training courses.

G. Notwithstanding the exemptions of subsection A of § 2.2-4002, this article shall apply
to hearing officers conducting hearings of the kind described in § 2.2-4020 for the Depart-
ment of Wildlife Resources, the Virginia Housing Development Authority, the Milk Com-
mission, and the Virginia Resources Authority pursuant to their basic laws.

1986, c. 615, § 9-6.14:14.1; 1988, c. 865; 1990, c. 219; 1991, c. 214; 1992, c. 659; 1993,
c. 898; 1995, cc. 744, 776, 803, 805; 1996, cc. 189, 205, 639, 658; 2001, c. 844; 2002,
cc. 448, 698; 2009, c. 806; 2012, cc. 803, 835; 2015, cc. 38, 636, 730; 2018, c. 613;
2020, c. 958.

§2.2-4024.1. Disqualification.

A. An individual who has served as investigator, prosecutor, or advocate at any stage in
a contested case or who is subject to the authority, direction, or discretion of an indi-
vidual who has served as investigator, prosecutor, or advocate at any stage in a con-
tested case may not serve as the presiding officer or hearing officer in the same case. An
agency head who has participated in a determination of probable cause or other pre-
liminary determination in an adjudication may serve as the presiding officer in the adju-
dication unless a party demonstrates grounds for disqualification under subsection B.

B. A presiding officer or hearing officer is subject to disqualification for any factor that
would cause a reasonable person to question the impartiality of the presiding officer or
hearing officer, which may include bias, prejudice, financial interest, or ex parte com-
munications; however, the fact that a hearing officer is employed by an agency as a hear-
ing officer, without more, is not grounds for disqualification. The presiding officer or
hearing officer, after making a reasonable inquiry, shall disclose to the parties all known
facts related to grounds for disqualification that are material to the impartiality of the
presiding officer or hearing officer in the proceeding. The presiding officer or hearing
officer may self-disqualify and withdraw from any case for reasons listed in this sub-
section.

C. A party may petition for the disqualification of the presiding officer or hearing officer
promptly after notice that the person will preside or, if later, promptly on discovering facts
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establishing a ground for disqualification. The petition must state with particularity the
ground on which itis claimed that a fair and impartial hearing cannot be accorded or the
applicable rules of ethics that require disqualification. The petition may be denied if the
party fails to promptly request disqualification after discovering a ground for dis-
qualification.

D. A presiding officer not appointed pursuant to the provisions of § 2.2-4024, whose dis-
qualification is requested shall decide whether to grant the petition and state in a record
the facts and reasons for the decision. The decision to deny disqualification by a hearing
officer appointed pursuant to § 2.2-4024 shall be reviewable according to the procedure
set forth in subsection C of § 2.2-4024. In all other circumstances, the presiding officer's
or hearing officer's decision to deny disqualification is subject to judicial review in accord-
ance with this chapter, but is not otherwise subject to interlocutory review.

2015, c. 636.

§2.2-4024.2. Ex parte communications.

A. Except as otherwise provided in this section, while a formal hearing conducted in
accordance with § 2.2-4020 is pending, the hearing officer shall not communicate with
any person concerning the hearing without notice and opportunity for all parties to par-
ticipate in the communication.

B. A hearing officer may communicate about a pending formal hearing conducted in
accordance with § 2.2-4020 with any person if the communication is authorized by law
or concerns an uncontested procedural issue. A hearing officer may communicate with
any person on ministerial matters about a pending formal hearing conducted in accord-
ance with § 2.2-4020 if the communication does not augment, diminish, or modify the
evidence in the record.

C. If a hearing officer makes or receives a communication prohibited by this section, the
hearing officer shall make a part of the hearing record: (i) a copy of the communication
or, if itis not written, a memorandum containing the substance of the communication; (ii)
the response thereto; and (iii) the identity of the person who made the communication.

D. If a communication prohibited by this section is made, the hearing officer shall notify
all parties of the prohibited communication and permit the parties to respond not later
than 15 days after the notice is given. For good cause, the hearing officer may permit
additional evidence in response to the prohibited communication.
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E. If necessary to eliminate any prejudicial effect of a communication made that is pro-
hibited by this section, a hearing officer may (i) be disqualified under § 2.2-4024.1; (ii)
seal the parts of the record pertaining to the communication by protective order; or (iii)
grant other appropriate relief, including an adverse ruling on the merits of the case.

2016, c. 478.

§2.2-4025. Exemptions operation of this article; limitations.

A. This article shall not apply to any agency action that (i) is placed beyond the control of
the courts by constitutional or statutory provisions expressly precluding court review, (ii)
involves solely the internal management or routine of an agency, (iii) is a decision rest-
ing entirely upon an inspection, test, or election save as to want of authority therefor or
claim of arbitrariness or fraud therein, (iv) is a case in which the agency is acting as an
agent for a court, or (v) encompasses matters subject by law to a trial de novo in any
court.

B. The provisions of this article, however, shall apply to case decisions regarding the
grant or denial of Temporary Assistance for Needy Families, Medicaid, food stamps, gen-
eral relief, auxiliary grants, or state-local hospitalization. However, no appeal may be
brought regarding the adequacy of standards of need and payment levels for public
assistance and social services programs. Notwithstanding the provisions of § 2.2-4027,
the review shall be based solely upon the agency record, and the court shall be limited

to ascertaining whether there was evidence in the agency record to support the case
decision of the agency acting as the trier of fact. If the court finds in favor of the party com-
plaining of agency action, the court shall remand the case to the agency for further pro-
ceedings. The validity of any statute, regulation, standard or policy, federal or state, upon
which the action of the agency was based shall not be subject to review by the court. No
intermediate relief shall be granted under § 2.2-4028.

1975, c. 503, §§ 9-6.14:4.1, 9-6.14:15, 9-6.14:16; 1986, c. 615; 1989, cc. 677, 734; 2001,
c. 844; 2002, c. 747.

§2.2-4026. Right, forms, venue; date of adoption or readoption for purposes of appeal.
A. Any person affected by and claiming the unlawfulness of any regulation or party
aggrieved by and claiming unlawfulness of a case decision and whether exempted from
the procedural requirements of Article 2 (§ 2.2-4006 et seq.) or 3 (§ 2.2-4018 et seq.)
shall have a right to the direct review thereof by an appropriate and timely court action
against the agency or its officers or agents in the manner provided by the Rules of
Supreme Court of Virginia. Actions may be instituted in any court of competent
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jurisdiction as provided in § 2.2-4003, and the judgments of the courts of original jur-
isdiction shall be subject to appeal to or review by higher courts as in other cases unless
otherwise provided by law. In addition, when any regulation or case decision is the sub-
ject of an enforcement action in court, it shall also be reviewable by the court as a
defense to the action, and the judgment or decree therein shall be appealable as in other
cases.

B. In any court action under this section by a person affected by and claiming the unlaw-
fulness of any regulation on the basis that an agency failed to follow any procedure for
the promulgation or adoption of a regulation specified in this chapter or in such agency's
basic law, the burden shall be upon the party complaining of the agency action to des-
ignate and demonstrate the unlawfulness of the regulation by a preponderance of the
evidence. If the court finds in favor of the party complaining of the agency action, the
court shall declare the regulation null and void and remand the case to the agency for fur-
ther proceedings.

C. Notwithstanding any other provision of law or of any executive order issued under this
chapter, with respect to any challenge of a regulation subject to judicial review under this
chapter, the date of adoption or readoption of the regulation pursuant to § 2.2-4015 for
purposes of appeal under the Rules of Supreme Court shall be the date of publication in
the Register of Regulations.

1975, c. 503, § 9-6.14:16; 1986, c. 615; 1989, cc. 677, 734; 2001, c. 844; 2014, c. 699;
2016, c. 359.

§2.2-4027. Issues on review.

The burden shall be upon the party complaining of agency action to designate and
demonstrate an error of law subject to review by the court. Such issues of law include: (i)
accordance with constitutional right, power, privilege, or immunity, (ii) compliance with
statutory authority, jurisdiction limitations, or right as provided in the basic laws as to sub-
ject matter, the stated objectives for which regulations may be made, and the factual
showing respecting violations or entittement in connection with case decisions, (iii)
observance of required procedure where any failure therein is not mere harmless error,
and (iv) the substantiality of the evidentiary support for findings of fact. The determination
of such fact issue shall be made upon the whole evidentiary record provided by the
agency if its proceeding was required to be conducted as provided in § 2.2-4009 or 2.2-
4020 or, as to subjects exempted from those sections, pursuant to constitutional require-
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ment or statutory provisions for opportunity for an agency record of and decision upon
the evidence therein.

In addition to any other judicial review provided by law, a small business, as defined in
subsection A of § 2.2-4007.1, that is adversely affected or aggrieved by final agency
action shall be entitled to judicial review of compliance with the requirements of sub-
division A 2 of § 2.2-4007.04 and § 2.2-4007.1 within one year following the date of final
agency action.

When the decision on review is to be made on the agency record, the duty of the court
with respect to issues of fact shall be to determine whether there was substantial evid-
ence in the agency record to support the agency decision. The duty of the court with
respect to the issues of law shall be to review the agency decision de novo. The court
shall enter judgment in accordance with § 2.2-4029.

Where there is no agency record so required and made, any necessary facts in con-
troversy shall be determined by the court upon the basis of the agency file, minutes, and
records of its proceedings under § 2.2-4007.01 or 2.2-4019 as augmented, if need be, by
the agency pursuant to order of the court or supplemented by any allowable and neces-
sary proofs adduced in court except that the function of the court shall be to determine
only whether the result reached by the agency could reasonably be said, on all such
proofs, to be within the scope of the legal authority of the agency.

Whether the fact issues are reviewed on the agency record or one made in the review
action, the court shall take due account of the presumption of official regularity, the exper-
ience and specialized competence of the agency, and the purposes of the basic law
under which the agency has acted.

1975, c. 503, § 9-6.14:17; 1989, c. 601; 2001, c. 844; 2005, cc. 619, 682; 2007, cc. 873,
916; 2013, c. 619.

§2.2-4028. Intermediate relief.

When judicial review is instituted or is about to be, the agency concerned may, on
request of any party or its own motion, postpone the effective date of the regulation or
decision involved where it deems that justice so requires. Otherwise the court may, on
proper application and with or without bond, deposits in court, or other safeguards or
assurances as may be suitable, issue all necessary and appropriate process to post-
pone the effective dates or preserve existing status or rights pending conclusion of the
review proceedings if the court finds the same to be required to prevent immediate,
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unavoidable, and irreparable injury and that the issues of law or fact presented are not
only substantial but that there is probable cause for it to anticipate a likelihood of revers-
ible error in accordance with § 2.2-4027. Actions by the court may include (i) the stay of
operation of agency decisions of an injunctive nature or those requiring the payment of
money or suspending or revoking a license or other benefit and (ii) continuation of pre-
vious licenses in effect until timely applications for renewal are duly determined by the
agency.

1975, c. 503, § 9-6.14:18; 2001, c. 844.

§2.2-4029. Court judgments.

Unless an error of law as defined in § 2.2-4027 appears, the court shall dismiss the
review action or affirm the agency regulation or decision. Otherwise, it may compel
agency action unlawfully and arbitrarily withheld or unreasonably delayed except that
the court shall not itself undertake to supply agency action committed by the basic law to
the agency. Where a regulation or case decision is found by the court not to be in accord-
ance with law under § 2.2-4027, the court shall suspend or set it aside and remand the
matter to the agency for further proceedings, if any, as the court may permit or direct in
accordance with law.

1975, c. 503, § 9-6.14:19; 2001, c. 844.

§2.2-4030. Recovery of costs and attorney fees from agency.

A. In any civil case brought under Article 5 (§ 2.2-4025 et seq.) or § 2.2-4002, 2.2-4006,
2.2-4011, or 2.2-4018, in which any person contests any agency action, such person
shall be entitled to recover from that agency, including the Department of Wildlife
Resources, reasonable costs and attorney fees if such person substantially prevails on
the merits of the case and (i) the agency's position is not substantially justified, (ii) the
agency action was in violation of law, or (iii) the agency action was for an improper pur-
pose, unless special circumstances would make an award unjust. The award of attorney
fees shall not exceed $25,000.

B. Nothing in this section shall be deemed to grant permission to bring an action against
an agency if the agency would otherwise be immune from suit or to grant a right to bring
an action by a person who would otherwise lack standing to bring the action.

C. Any costs and attorney fees assessed against an agency under this section shall be
charged against the operating expenses of the agency for the fiscal year in which the
assessment is made and shall not be reimbursed from any other source.
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1981, c. 446, § 9-6.14:21; 1997, c. 692; 2001, c. 844; 2016, c. 625; 2020, c. 958.

§2.2-4031. Publication of Virginia Register of Regulations; exceptions; notice of public
hearings of proposed regulations.

A. The Registrar shall publish every two weeks a Virginia Register of Regulations that
shall include (i) proposed and final regulations; (ii) emergency regulations; (iii) executive
orders; (iv) notices of all public hearings on regulations; and (v) petitions for rulemaking
made in accordance with § 2.2-4007. The entire proposed regulation shall be published
in the Register; however, if an existing regulation has been previously published in the
Virginia Administrative Code, then only those sections of regulations to be amended
need to be published in the Register. If the length of the regulation falls within the
guidelines established by the Registrar for the publication of a summary in lieu of the full
text of the regulation, then, after consultation with the promulgating agency, the Registrar
may publish only the summary of the regulation. In this event, the full text of the reg-
ulation shall be available for public inspection at the office of the Registrar and the pro-
mulgating agency.

If a proposed regulation is adopted as published or, in the sole discretion of the Registrar
of Regulations, the only changes that have been made are those that can be clearly and
concisely explained, the adopted regulation need not be published at length. Instead,
the Register shall contain a notation that the proposed regulation has been adopted as
published as a proposed regulation without change or stating the changes made. The
proposed regulation shall be clearly identified with a citation to the issue and page num-
bers where published.

A copy of all reporting forms the promulgating agency anticipates will be incorporated
into or be used in administering the regulation shall be published with the proposed and
final regulation in the Register.

B. Each regulation shall be prefaced with a summary explaining that regulation in plain
and clear language. Summaries shall be prepared by the promulgating agency and
approved by the Registrar prior to their publication in the Register. The notice required
by § 2.2-4007.03 shall include (i) a statement of the date, time and place of the hearing
at which the regulation is to be considered; (ii) a brief statement as to the regulation
under consideration; (iii) reference to the legal authority of the agency to act; and (iv) the
name, address and telephone number of an individual to contact for further information
about that regulation. Agencies shall present their proposed regulations in a stand-
ardized format developed by the Virginia Code Commission in accordance with
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subdivision 2 of § 2.2-4104 of the Virginia Register Act (§ 2.2-4100 et seq.). Not-
withstanding the exemptions allowed under § 2.2-4002, 2.2-4006 or 2.2-4011, the pro-
posed and final regulations of all agencies shall be published in the Register. However,
proposed regulations of the Marine Resources Commission and regulations exempted
by subject from the provisions of this chapter by subsection B of § 2.2-4002 shall be
exempt from this section.

C. The Virginia Register of Regulations shall be published by posting the Register on
the Virginia Code Commission's website. The Virginia Code Commission may arrange
for the printing of the Virginia Register as provided in § 30-146.

1984, c. 5, § 9-6.14:22; 1985, cc. 67, 602; 1986, c. 615; 1988, c. 364; 1989, c. 71; 1992,
c. 216; 2001, c. 844; 2002, c. 241: 2003, c. 212; 2007, cc. 300, 873, 916; 2011, c. 800.

§2.2-4032. Repealed.
Repealed by Acts 2003, c. 212, cl. 2, effective March 16, 2003.

Agricultural and Forestal Districts Act

§15.2-4300. Short title.
This chapter shall be known and may be cited as the "Agricultural and Forestal Districts

Act."
1977, c. 681, § 15.1-1506; 1997, c. 587.

§15.2-4301. Declaration of policy findings and purpose.

It is the policy of the Commonwealth to conserve and protect and to encourage the devel-
opment and improvement of the Commonwealth's agricultural and forestal lands for the
production of food and other agricultural and forestal products. Itis also the policy of the
Commonwealth to conserve and protect agricultural and forestal lands as valued natural
and ecological resources which provide essential open spaces for clean air sheds,
watershed protection, wildlife habitat, as well as for aesthetic purposes. It is the purpose
of this chapter to provide a means for a mutual undertaking by landowners and localities
to protect and enhance agricultural and forestal land as a viable segment of the Com-
monwealth's economy and as an economic and environmental resource of major import-
ance.

1977, c. 681, 8§ 15.1-1507; 1987, c. 552; 1997, c. 587.
§15.2-4302. Definitions.
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As used in this chapter, unless the context requires a different meaning:
"Advisory committee" means the agricultural and forestal districts advisory committee.

"Agricultural products" means crops, livestock and livestock products, including but not
limited to: field crops, fruits, vegetables, horticultural specialties, cattle, sheep, hogs,
goats, horses, poultry, furbearing animals, milk, eggs and furs.

"Agricultural production" means the production for commercial purposes of crops, live-
stock and livestock products, and includes the processing or retail sales by the producer
of crops, livestock or livestock products which are produced on the parcel or in the dis-
trict.

"Agriculturally and forestally significant land" means land that has recently or historically
produced agricultural and forestal products, is suitable for agricultural or forestal pro-
duction or is considered appropriate to be retained for agricultural and forestal pro-
duction as determined by such factors as soil quality, topography, climate, markets, farm
structures, and other relevant factors.

"Application" means the set of items a landowner or landowners must submit to the local
governing body when applying for the creation of a district or an addition to an existing
district.

"District" means an agricultural, forestal, or agricultural and forestal district.

"Forestal production" means the production for commercial purposes of forestal products
and includes the processing or retail sales, by the producer, of forestal products which
are produced on the parcel or in the district. "Forestal products” includes, but is not lim-
ited to, saw timber, pulpwood, posts, firewood, Christmas trees and other tree and wood
products for sale or for farm use.

"Landowner" or "owner of land" means any person holding a fee simple interest in prop-
erty but does not mean the holder of an easement.

"Program administrator" means the local governing body or local official appointed by
the local governing body to administer the agricultural and forestal districts program.

1977, ¢c. 681, § 15.1-1508; 1979, c. 377; 1981, c. 54; 1987, c. 552; 1997, c. 587; 2011, cc.
344, 355.

§15.2-4303. Power of localities to enact ordinances; application form and fees; maps;
sample form.
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A. Each locality shall have the authority to promulgate forms and to enact ordinances to
effectuate this chapter. The locality may charge a reasonable fee for each application
submitted pursuant to this chapter; such fee shall not exceed $500 or the costs of pro-
cessing and reviewing an application, whichever is less.

B. The locality shall prescribe application forms for districts that include but need not be
limited to the following information:

1. The general location of the district;
2. The total acreage in the district or acreage to be added to an existing district;

3. The name, address, and signature of each landowner applying for creation of a district
or an addition to an existing district and the acreage each owner owns within the district
or addition;

4. The conditions proposed by the applicant pursuantto § 15.2-4309;
5. The period before first review proposed by the applicant pursuant to § 15.2-4309; and

6. The date of application, date of final action by the local governing body and whether
approved, modified or rejected.

C. The application form shall be accompanied by maps or aerial photographs, or both,
prescribed by the locality that clearly show the boundaries of the proposed district and
each addition and boundaries of properties owned by each applicant, and any other fea-
tures as prescribed by the locality.

D. For each notice required by this chapter to be sent to a landowner, notice shall be
sent by first-class mail to the last known address of such owner as shown on the applic-
ation hereunder or on the current real estate tax assessment books or maps. A rep-
resentative of the local planning commission or local governing body shall make affidavit
that such mailing has been made and file such affidavit with the papers in the case.

1977, c. 681, § 15.1-1509; 1978, c. 604; 1979, c. 377; 1984, c. 20; 1987, c. 552; 1997, c.
587; 2005, c. 667; 2011, cc. 344, 355.

§15.2-4304. Agricultural and forestal districts advisory committee.

A. Upon receipt of the first agricultural and forestal districts application, the local gov-
erning body shall establish an advisory committee which shall consist of four landown-
ers who are engaged in agricultural or forestal production, four other landowners of the
locality, the commissioner of revenue or the local government's chief property assess-
ment officer, and a member of the local governing body. The members of the committee
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shall be appointed by and serve at the pleasure of the local governing body. The advis-
ory committee shall elect a chairman and a vice-chairman and elect or appoint a sec-
retary who need not be a member of the committee. The advisory committee shall serve
without pay but the locality may reimburse each member for actual and necessary
expenses incurred in the performance of his duties. Any expenditures of the committee
shall be within the amounts appropriated for such purpose by the local governing body.
The committee shall advise the local planning commission and the local governing body
and assist in creating, reviewing, modifying, continuing or terminating districts within the
locality. In particular, the committee shall render expert advice as to the nature of farming
and forestry and agricultural and forestal resources within the district and their relation to
the entire locality.

B. The local governing body may designate the planning commission to act for and in
lieu of an agricultural and forestal districts advisory committee if the membership of the
planning commission includes at least four landowners who are engaged in agricultural
or forestal production.

1977, c. 681, § 15.1-1510; 1987, c. 552; 1989, c. 52; 1997, c. 587; 2011, cc. 344, 355.

§15.2-4305. Application for creation of district in one or more localities; size and loc-
ation of parcels.

On or before November 1 of each year or any other annual date selected by the locality,
any owner or owners of land may submit an application to the locality for the creation of
a district or addition of land to an existing district within the locality. Each district shall
have a core of no less than 200 acres in one parcel or in contiguous parcels. A parcel
not part of the core may be included in a district (i) if the nearest boundary of the parcel is
within one mile of the boundary of the core, (ii) if it is contiguous to a parcel in the district
the nearest boundary of which is within one mile of the boundary of the core, or (iii) if the
local governing body finds, in consultation with the advisory committee or planning com-
mission, that the parcel not part of the core or within one mile of the boundary of the core
contains agriculturally and forestally significant land. No land shall be included in any
district without the signature on the application, or the written approval of all owners
thereof. A district may be located in more than one locality, provided that (i) separate
application is made to each locality involved, (ii) each local governing body approves
the district, and (iii) the district meets the size requirements of this section. In the event
that one of the local governing bodies disapproves the creation of a district within its
boundaries, the creation of the district within the adjacent localities' boundaries shall not
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be affected, provided that the district otherwise meets the requirements set out in this
chapter. In no event shall the act of creating a single district located in two localities pur-
suant to this subsection be construed to create two districts.

1977, c. 681, § 15.1-1511; 1979, c. 377; 1981, c. 546; 1984, c. 20; 1985, c. 13; 1987, c.
552; 1993, cc. 745, 761; 1997, c. 587; 1998, c. 833; 2011, cc. 344, 355.

§15.2-4306. Criteria for evaluating application.

Land being considered for inclusion in a district may be evaluated by the advisory com-
mittee and the planning commission through the Virginia Land Evaluation and Site
Assessment (LESA) System or, if one has been developed, a local LESA System. The
following factors should be considered by the local planning commission and the advis-
ory committee, and at any public hearing at which an application that has been filed pur-
suantto § 15.2-4303 is being considered:

1. The agricultural and forestal significance of land within the district or addition and in
areas adjacent thereto;

2. The presence of any significant agricultural lands or significant forestal lands within
the district and in areas adjacent thereto that are not now in active agricultural or forestal
production;

3. The nature and extent of land uses other than active farming or forestry within the dis-
trict and in areas adjacent thereto;

4. Local developmental patterns and needs;
5. The comprehensive plan and, if applicable, the zoning regulations;

6. The environmental benefits of retaining the lands in the district for agricultural and fore-
stal uses; and

7. Any other matter which may be relevant.

In judging the agricultural and forestal significance of land, any relevant agricultural or
forestal maps may be considered, as well as soil, climate, topography, other natural
factors, markets for agricultural and forestal products, the extent and nature of farm struc-
tures, the present status of agriculture and forestry, anticipated trends in agricultural eco-
nomic conditions and such other factors as may be relevant.

1977, c.681, § 15.1-1511; 1979, c. 377; 1981, c. 546; 1984, c. 20; 1985, c. 13; 1987, c.
552; 1993, cc. 745, 761; 1997, c. 587.

§15.2-4307. Review of application; notice; hearing.
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Upon the receipt of an application for a district or for an addition to an existing district, the
program administrator shall refer such application to the advisory committee.

The advisory committee shall review and make recommendations concerning the applic-
ation or modification thereof to the local planning commission, which shall:

1. Notify, by first-class mail, adjacent property owners, as shown on the maps of the loc-
ality used for tax assessment purposes, and where applicable, any political subdivision
whose territory encompasses or is part of the district, of the application. The notice shall
contain (i) a statement that an application for a district has been filed with the program
administrator pursuant to this chapter; (ii) a statement that the application will be on file
open to public inspection in the office of the clerk of the local governing body; (iii) where
applicable a statement that any political subdivision whose territory encompasses or is
part of the district may propose a modification which must be filed with the local planning
commission within thirty days of the date of the notice; (iv) a statement that any owner of
additional qualifying land may join the application within thirty days from the date of the
notice or, with the consent of the local governing body, at any time before the public hear-
ing the local governing body must hold on the application; (v) a statement that any owner
who joined in the application may withdraw his land, in whole or in part, by written notice
filed with the local governing body, at any time before the local governing body acts pur-
suant to § 15.2-4309; and (vi) a statement that additional qualifying lands may be added
to an already created district at any time upon separate application pursuant to this
chapter;

2. Hold a public hearing as prescribed by law; and

3. Report its recommendations to the local governing body including but not limited to
the potential effect of the district and proposed modifications upon the locality's planning
policies and objectives.

1977, c. 681, § 15.1-1511; 1979, c. 377; 1981, c. 546; 1984, c. 20; 1985, c. 13; 1987, c.
552; 1993, cc. 745, 761; 1997, c. 587; 1998, c. 833; 2011, cc. 344, 355.

§15.2-4308. Repealed.
Repealed by Acts 2011, cc. 344 and 355, cl. 2.

§15.2-4309. Hearing; creation of district; conditions; notice.
A. The local governing body, after receiving the report of the local planning commission
and the advisory committee, shall hold a public hearing as provided by law, and after
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such public hearing, may by ordinance create the district or add land to an existing dis-
trict as applied for, or with any modifications it deems appropriate.

B. The governing body may require, as a condition to creation of the district, that any par-
cel in the district shall not, without the prior approval of the governing body, be
developed to any more intensive use or to certain more intensive uses, other than uses
resulting in more intensive agricultural or forestal production, during the period which the
parcel remains within the district. Local governing bodies shall not prohibit as a more
intensive use, construction and placement of dwellings for persons who earn a sub-
stantial part of their livelihood from a farm or forestry operation on the same property, or
for members of the immediate family of the owner, or divisions of parcels for such family
members, unless the governing body finds that such use in the particular case would be
incompatible with farming or forestry in the district. To further the purposes of this chapter
and to promote agriculture and forestry and the creation of districts, the local governing
body may adopt programs offering incentives to landowners to impose land use and con-
servation restrictions on their land within the district. Programs offering such incentives
shall not be permitted unless authorized by law. Any conditions to creation of the district
and the period before the review of the district shall be described, either in the applic-
ation or in a notice sent by first-class mail to all landowners in the district and published
in @ newspaper having a general circulation within the district at least seven days prior to
adoption of the ordinance creating the district. The ordinance shall state any conditions
to creation of the district and shall prescribe the period before the first review of the dis-
trict, which shall be no less than four years but not more than ten years from the date of
its creation. In prescribing the period before the first review, the local governing body
shall consider the period proposed in the application. The ordinance shall remain in
effect at least until such time as the district is to be reviewed. In the event of annexation
by a city or town of any land within a district, the district shall continue until the time pre-
scribed for review.

C. The local governing body shall act to adopt or reject the application, or any modi-
fication of it, no later than 180 days from (i) November 1 or (ii) the other date selected by
the locality as provided in § 15.2-4305. Upon the adoption of an ordinance creating a dis-
trict or adding land to an existing district, the local governing body shall submit a copy of
the ordinance with maps to the local commissioner of the revenue, and the State For-
ester, and the Commissioner of Agriculture and Consumer Services for information pur-
poses. The commissioner of the revenue shall identify the parcels of land in the districtin
the land book and on the tax map, and the local governing body shall identify such
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parcels on the zoning map, where applicable and shall designate the districts on the offi-
cial comprehensive plan map each time the comprehensive plan map is updated.

1977, c. 681, § 15.1-1511; 1979, c. 377; 1981, c. 546; 1984, c. 20; 1985, c. 13; 1987, c.
552: 1993, cc. 745, 761; 1997, c. 587; 1998, c. 833; 2011, cc. 344, 355; 2023, cc. 506,
507.

§15.2-4310. Additions to a district.
Additional parcels of land may be added to an existing district at any time by following
the process and application deadlines prescribed for the creation of a new district.

1977, c.681,§ 15.1-1511; 1979, c. 377; 1981, c. 546; 1984, c. 20; 1985, c. 13; 1987, c.
552; 1993, cc. 745, 761; 1997, c. 587; 2011, cc. 344, 355.

§15.2-4311. Review of districts.

The local governing body may complete a review of any district created under this sec-
tion, together with additions to such district, no less than four years but no more than ten
years after the date of its creation and every four to ten years thereafter. If the local gov-
erning body determines that a review is necessary, it shall begin such review at least
ninety days before the expiration date of the period established when the district was cre-
ated. In conducting such review, the local governing body shall ask for the recom-
mendations of the local advisory committee and the planning commission in order to
determine whether to terminate, modify or continue the district. When each districtis
reviewed, land within the district may be withdrawn at the owner's discretion by filing a
written notice with the local governing body at any time before it acts to continue, modify
or terminate the district. The local planning commission or the advisory committee shall
schedule as part of the review a public meeting with the owners of land within the dis-
trict, and shall send by first-class mail a written notice of the meeting and review to all
such owners. The notice shall state the time and place for the meeting; that the district is
being reviewed by the local governing body; that the local governing body may continue,
modify, or terminate the district; and that land may be withdrawn from the district at the
owner's discretion by filing a written notice with the local governing body at any time
before it acts to continue, modify or terminate the district. The local governing body shall
hold a public hearing as provided by law. The governing body may stipulate conditions
to continuation of the district and may establish a period before the next review of the dis-
trict, which may be different from the conditions or period established when the district
was created. Any such different conditions or period shall be described in a notice sent
by first-class mail to all owners of land within the district and published in a newspaper
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having a general circulation within the district at least two weeks prior to adoption of the
ordinance continuing the district. Unless the district is modified or terminated by the local
governing body, the district shall continue as originally constituted, with the same con-
ditions and period before the next review as that established when the district was cre-
ated.

If the local governing body determines that a review is unnecessary, it shall set the year
in which the next review shall occur.

1977, c.681, § 15.1-1511; 1979, c. 377; 1981, c. 546; 1984, c. 20; 1985, c. 13; 1987, c.
552; 1993, cc. 745, 761; 1997, c. 587.

§15.2-4312. Effects of districts.

A. Land lying within a district and used in agricultural or forestal production shall auto-
matically qualify for an agricultural or forestal use-value assessment pursuant to Article 4
(§ 58.1-3229 et seq.) of Chapter 32 of Title 58.1, if the requirements for such assessment
contained therein are satisfied. Any ordinance adopted pursuant to § 15.2-4303 shall
extend such use-value assessment and taxation to eligible real property within such dis-
trict whether or not a local ordinance pursuant to § 58.1-3231 has been adopted.

B. No local government shall exercise any of its powers to enact local laws or ordin-
ances within a districtin a manner which would unreasonably restrict or regulate farm
structures or farming and forestry practices in contravention of the purposes of this
chapter unless such restrictions or regulations bear a direct relationship to public health
and safety. The comprehensive plan and zoning and subdivision ordinances shall be
applicable within said districts, to the extent that such ordinances are not in conflict with
the conditions to creation or continuation of the district set forth in the ordinance creating
or continuing the district or the purposes of this chapter. Nothing in this chapter shall
affect the authority of the locality to regulate the processing or retail sales of agricultural
or forestal products, or structures therefor, in accordance with the local comprehensive
plan or any local ordinances. Local ordinances, comprehensive plans, land use plan-
ning decisions, administrative decisions and procedures affecting parcels of land adja-
cent to any district shall take into account the existence of such district and the purposes
of this chapter.

C. It shall be the policy of all agencies of the Commonwealth to encourage the main-
tenance of farming and forestry in districts and all administrative regulations and pro-
cedures of such agencies shall be modified to this end insofar as is consistent with the
promotion of public health and safety and with the provisions of any federal statutes,
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standards, criteria, rules, regulations, or policies, and any other requirements of federal
agencies, including provisions applicable only to obtaining federal grants, loans or other
funding.

D. No special district for sewer, water or electricity or for nonfarm or nonforest drainage
may impose benefit assessments or special tax levies on the basis of frontage, acreage
or value on land used for primarily agricultural or forestal production within a district,
except a lot not exceeding one-half acre surrounding any dwelling or nonfarm structure
located on such land. However, such benefit assessment or special ad valorem levies
may continue ifimposed prior to the formation of the district.

1977, c. 681, § 15.1-1512; 1979, ¢. 377; 1987, c. 552; 1997, c. 587.

§15.2-4313. Proposals as to land acquisition or construction within district.

A. Any agency of the Commonwealth or any political subdivision which intends to
acquire land or any interest therein other than by gift, devise, bequest or grant, or any
public service corporation which intends to: (i) acquire land or any interest therein for
public utility facilities not subject to approval by the State Corporation Commission,
provided that the proposed acquisition from any one farm or forestry operation within the
district is in excess of one acre or that the total proposed acquisition within the district is
in excess of ten acres or (ii) advance a grant, loan, interest subsidy or other funds within
a district for the construction of dwellings, commercial or industrial facilities, or water or
sewer facilities to serve nonfarm structures, shall at least ninety days prior to such action
notify the local governing body and all of the owners of land within the district. Notice to
landowners shall be sent by first-class or registered mail and shall state that further
information on the proposed action is on file with the local governing body. Notice to the
local governing body shall be filed in the form of a report containing the following inform-
ation:

1. A detailed description of the proposed action, including a proposed construction
schedule;

2. All the reasons for the proposed action;

3. A map indicating the land proposed to be acquired or on which the proposed dwell-
ings, commercial or industrial facilities, or water or sewer facilities to serve nonfarm struc-
tures are to be constructed;
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4. An evaluation of anticipated short-term and long-term adverse impacts on agricultural
and forestal operations within the district and how such impacts are proposed to be min-
imized;

5. An evaluation of alternatives which would not require action within the district; and

6. Any other relevant information required by the local governing body.

B. Upon receipt of a notice filed pursuant to subsection A, the local governing body, in
consultation with the local planning commission and the advisory committee, shall
review the proposed action and make written findings as to (i) the effect the action would
have upon the preservation and enhancement of agriculture and forestry and agricultural
and forestal resources within the district and the policy of this chapter; (ii) the necessity
of the proposed action to provide service to the public in the most economical and prac-
tical manner; and (iii) whether reasonable alternatives to the proposed action are avail-
able that would minimize or avoid any adverse impacts on agricultural and forestal
resources within the district. If requested to do so by any owner of land that will be dir-
ectly affected by the proposed action of the agency, corporation, or political subdivision,
the Director of the Department of Conservation and Recreation, or his designee, may
advise the local governing body on the issues listed in clauses (i), (ii) and (iii) of this sub-
section.

C. Ifthe local governing body finds that the proposed action might have an unreasonably
adverse effect upon either state or local policy, it shall (i) issue an order within ninety
days from the date the notice was filed directing the agency, corporation or political sub-
division not to take the proposed action for a period of 150 days from the date the notice
was filed and (ii) hold a public hearing, as prescribed by law, concerning the proposed
action. The hearing shall be held where the local governing body usually meets or ata
place otherwise easily accessible to the district. The locality shall publish notice in a
newspaper having a general circulation within the district, and mail individual notice of
the hearing to the political subdivisions whose territory encompasses or is part of the dis-
trict, and the agency, corporation or political subdivision proposing to take the action.
Before the conclusion of the 150-day period, the local governing body shall issue a final
order on the proposed action. Unless the local governing body, by an affirmative vote of
a majority of all the members elected to it, determines that the proposed action is neces-
sary to provide service to the public in the most economic and practical manner and will
not have an unreasonably adverse effect upon state or local policy, the order shall pro-
hibit the agency, corporation or political subdivision from proceeding with the proposed
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action. If the agency, corporation or political subdivision is aggrieved by the final order of
the local governing body, an appeal shall lie to the circuit court having jurisdiction of the
territory wherein a majority of the land affected by the acquisition is located. However, if
such public service corporation is regulated by the State Corporation Commission, an
appeal shall be to the State Corporation Commission.

1977, c.681, § 15.1-1512; 1979, ¢. 377; 1987, c. 552; 1997, c. 587; 1998, c. 833; 2000, c.
1069.

§15.2-4314. Withdrawal of land from a district; termination of a district.

A. At any time after the creation of a district within any locality, any owner of land lying in
such district may file with the program administrator a written request to withdraw all or
part of his land from the district for good and reasonable cause. The program admin-
istrator shall refer the request to the advisory committee for its recommendation. The
advisory committee shall make recommendations concerning the request to withdraw to
the local planning commission, which shall hold a public hearing and make recom-
mendations to the local governing body. Land proposed to be withdrawn may be ree-
valuated through the Virginia or local Land Evaluation and Site Assessment (LESA)
System. The landowner seeking to withdraw land from a district, if denied favorable
action by the governing body, shall have an immediate right of appeal de novo to the cir-
cuit court serving the territory wherein the district is located. This section shall in no way
affect the ability of an owner to withdraw an application for a proposed district or with-
draw from a district pursuant to clause (v) of subdivision 1 of § 15.2-4307 or § 15.2-4311.

B. Upon termination of a district or withdrawal or removal of any land from a district cre-
ated pursuant to this chapter, land that is no longer part of a district shall be subject to
and liable for roll-back taxes as are provided in § 58.1-3237. Sale or gift of a portion of
land in a district to a member of the immediate family as defined in § 15.2-2244 shall not
in and of itself constitute a withdrawal or removal of any of the land from a district.

C. Upon termination of a district or upon withdrawal or removal of any land from a district,
land that is no longer part of a district shall be subject to those local laws and ordinances
prohibited by the provisions of subsection B of § 15.2-4312.

D. Upon the death of a property owner, any heir at law, devisee, surviving cotenant or
personal representative of a sole owner of any fee simple interestin land lying within a
district shall, as a matter of right, be entitled to withdraw such land from such district
upon the inheritance or descent of such land provided that such heir at law, devisee, sur-
viving cotenant or personal representative files written notice of withdrawal with the local
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governing body and the local commissioner of the revenue within two years of the date
of death of the owner.

E. Upon termination or modification of a district, or upon withdrawal or removal of any
parcel of land from a district, the local governing body shall submit a copy of the ordin-
ance or notice of withdrawal to the local commissioner of revenue, the State Forester
and the State Commissioner of Agriculture and Consumer Services for information pur-
poses. The commissioner of revenue shall delete the identification of such parcel from
the land book and the tax map, and the local governing body shall delete the iden-
tification of such parcel from the zoning map, where applicable.

F. The withdrawal or removal of any parcel of land from a lawfully constituted district
shall not in itself serve to terminate the existence of the district. The district shall continue
in effect and be subject to review as to whether it should be terminated, modified or con-
tinued pursuantto § 15.2-4311 of this chapter.

1977, c. 681, § 15.1-1513; 1979, c. 377; 1985, c. 13; 1987, c. 552; 1997, c. 587; 2000, c.
521;2011, cc. 344, 355.

Appalachian Region Interstate Compact

§15.2-6900. Compact created.

The Appalachian Region Interstate Compact (the Compact) is hereby created and
entered into with all other jurisdictions legally joining therein in the form substantially as
follows:

Article I. Short Title.

This act shall be known and may be cited as the Appalachian Region Interstate Com-
pact.

Article Il. Compact Established.

Pursuant to Article |, Section 10 of the Constitution of the United States, the signatories
hereby provide a mechanism for the creation of one or more authorities for the purpose
of developing one or more facilities to enhance the regional economy that shall con-
stitute instrumentalities of the signatories.
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For purposes of this chapter, "Appalachian Region" means the areas included in
"region" as defined in § 15.2-6400 and § 403 of the Appalachian Regional Development
Act of 1965, as amended (40 U.S.C. § 14102(a)(1)).

Article Ill. Agreement.

The Commonwealth of Virginia may enter into agreement with one or more signatory
states and, upon adoption of this compact, agree as follows:

1. To study, develop, and promote a plan for the design, construction, financing, and
operation of interstate facilities of strategic interest to the signatory states;

2. To coordinate efforts to establish a common legal framework in all the signatory states
to authorize and facilitate design, construction, financing, and operation of such facilities
either as publicly operated facilities or through other structures authorized by law;

3. To advocate for federal and other public and private funding to support the estab-
lishment of interstate facilities of interest to all signatory states;

4. To make available to such interstate facilities funding and resources that are or may
be appropriated and allocated for that purpose; and

5. To do all things necessary or convenient to facilitate and coordinate the economic and
workforce development plans and programs of the Commonwealth of Virginia, and the
other signatory states, to the extent such plans and programs are not inconsistent with
federal law and the laws of the Commonwealth of Virginia or other signatory states.

Article IV. Compact Commission Established; Membership; Chairman; Meetings; and
Report.

Each signatory state to the Compact shall establish a compact commission. In Virginia,
the Appalachian Region Interstate Compact Commission (the Commission) shall be
established as a regional instrumentality and agency of the Commonwealth of Virginia
and the signatory states. The compact commissions of the signatory states shall be
empowered to carry out the purposes of their respective Compacts.

The Appalachian Region Interstate Compact Commission shall consist of six members
from the other signatory states to be appointed pursuant to the laws of the signatory
states, and six members of the Virginia delegation to the Commission to be appointed as
follows: two members to be appointed by the Senate Committee on Rules, and four mem-
bers to be appointed by the Speaker of the House. Members of the Virginia delegation to
the Compact Commission shall serve terms coincident with their terms of office if an
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elected state or local representative, and may be reappointed. The chairman of the Com-
mission shall be elected by the members of the Commission from among its mem-
bership. The chairman shall serve for a term of two years, and the chairmanship shall
rotate among the signatory states.

The Commission shall meet not less than twice annually; however, the Commission
shall not meet more than once consecutively in the same state.

Article V. Powers and Duties of the Commission.

The Commission is vested with the powers of a body corporate, including the power to
sue and be sued in its own name, plead and be impleaded, and adopt and use a com-
mon seal and alter the same as may be deemed expedient. In addition to the powers set
forth elsewhere in this chapter, the Commission may:

1. Adopt bylaws, rules and regulations to carry out the provisions of this chapter;

2. Employ, either as regular employees or as independent contractors, consultants,
engineers, architects, accountants, attorneys, financial experts, construction experts and
personnel, superintendents, managers and other professional personnel, personnel, and
agents as may be necessary in the judgment of the Commission, and fix their com-
pensation;

3. Determine the locations of, develop, establish, construct, erect, repair, remodel, add
to, extend, improve, equip, operate, regulate, and maintain facilities to the extent neces-
sary or convenient to accomplish the purposes of the Compact;

4. Acquire, own, hold, lease, use, sell, encumber, transfer, or dispose of, in its own
name, any real or personal property or interests therein;

5. Invest and reinvest funds of the Commission;

6. Enter into contracts of any kind, and execute all instruments necessary or convenient
with respect to its carrying out the powers in this chapter to accomplish the purposes of
the Compact;

7. Expend such funds as may be available to it for the purpose of developing facilities,
including but not limited to (i) purchasing real estate; (ii) grading sites; (iii) improving,
replacing, and extending water, sewer, natural gas, electrical, and other utility lines; (iv)
constructing, rehabilitating, and expanding buildings; (v) constructing parking facilities;
(vi) constructing access roads, streets, and rail lines; (vii) purchasing or leasing
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machinery and tools; and (viii) making any other improvements deemed necessary by
the Commission to meet its objectives;

8. Fix and revise from time to time and charge and collect rates, rents, fees, or other
charges for the use of facilities or for services rendered in connection with the facilities in
accordance with applicable state and federal laws and as approved by the Commission;

9. Borrow money from any source for any valid purpose, including working capital for its
operations, reserve funds, or interest; mortgage, pledge, or otherwise encumber the prop-
erty or funds of the Commission; and contract with or engage the services of any person
in connection with any financing, including financial institutions, issuers of letters of
credit, or insurers;

10. Issue bonds the principal and interest on which are payable exclusively from the rev-
enues and receipts of a specific facility in accordance with applicable laws;

11. Accept funds and property from the Commonwealth and other signatory jurisdictions,
persons, counties, cities, and towns and use the same for any of the purposes for which
the Commission is created;

12. Apply for and accept grants or loans of money or other property from any federal
agency for any of the purposes authorized in this chapter and expend or use the same in
accordance with the directions and requirements attached thereto or imposed thereon by
any such federal agency;

13. Make loans or grants to, and enter into cooperative arrangements with, any person,
partnership, association, corporation, business or governmental entity in furtherance of
the purposes of this chapter, for the purposes of promoting economic and workforce
development, provided that such loans or grants shall be made only from revenues of
the Commission that have not been pledged or assigned for the payment of any of the
Commission's bonds, and to enter into such contracts, instruments, and agreements as
may be expedient to provide for such loans, and any security therefor. The word "rev-
enues" as used in this subdivision includes grants, loans, funds and property, as set out
in subdivisions 11 and 12;

14. Enter into agreements with political subdivisions of the Commonwealth for joint or
cooperative action in accordance with § 15.2-1300;

15. Exercise any additional powers granted to it by subsequent legislation; and

16. Do all things necessary or convenient to carry out the purposes of this chapter.
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Article VI. Funding and Compensation.

The Commission may utilize for its operation and expenses (i) funds that may be gen-
erated by borrowing, gifts and grants, (ii) funds appropriated to it for such purposes by
the General Assembly of Virginia and the legislatures of the other signatory states, (iii)
federal funds, and (iv) revenues collected for the use of any facility approved by the Com-
mission.

Members of the Virginia delegation to the Commission shall not receive compensation
but shall be reimbursed for reasonable and necessary expenses incurred in the per-
formance of their duties to the Commission as provided in § 2.2-2825. All such expenses
shall be paid from existing appropriations, gifts, grants, federal funds, or other revenues
collected for the use of any facility approved by the Commission. Members of the Com-
mission representing other signatory states shall receive compensation and reim-
bursement of expenses incurred in the performance of their duties to the Commission in
accordance with the applicable laws of the respective signatory states.

2007, cc. 941, 947.

Automobile Repair Facilities Act

§59.1-207.1. Title of chapter.
This chapter may be cited as the Automobile Repair Facilities Act.

1979, c. 506.

§59.1-207.2. Definitions.
As used in this chapter:

1. "Motor vehicle" shall mean every vehicle which is self-propelled or designed for self-
propulsion and every vehicle drawn by or designed to be drawn by a motor vehicle and
includes every device in, upon or by which any property is or can be transported or
drawn upon a highway, whether or not required to be licensed by the Commonwealth,
but shall not include devices moved by human or animal power or devices used exclus-
ively upon stationary rails or tracks. Nor shall it include those parts of a manufactured
home which do not affect the ability of the manufactured home to be safely upon a high-
way.
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2. "Person" shall include any natural person, firm, partnership, association or cor-
poration.

3. "Automobile repair facility" shall mean any person who for profit diagnoses or corrects
malfunctions of, or damage to, a motor vehicle.

1979, c. 506; 1999, c. 77.

§59.1-207.3. Written estimate for repair work required upon request; charge in excess
of estimate; conditions; display of sigh required; limitations on liability for delay; excep
tion.

A. Upon request by a customer, prior to the commencement of any repair work on a
motor vehicle for which a customer may be charged more than $25, every automobile
repair facility doing business in the Commonwealth shall provide the customer a written
statement of (i) the estimated cost of labor necessary to complete the work, (ii) the estim-
ated cost of parts necessary to complete work, (iii) a description of the problem or work
as described or authorized by the customer, and (iv) the estimated completion time. An
automobile repair facility shall have no obligation to provide such written statements
prior to 10:00 a.m. or after 4:00 p.m. during a working day.

B. Where a written estimate is requested, no repair work on the motor vehicle may be
undertaken, other than such diagnostic work as may be necessary for the preparation of
an estimate, until the written estimate has been provided the customer and the customer
has authorized the work, either in writing or orally, and no charge for repair work in
excess of the written estimate by more than 10 percent or, in the case of any motor
vehicle which is at least 25 model years old, 20 percent or extension of the time for the
work may be made unless the additional work represented by such excess charge or the
time extension has been authorized, in writing or orally, by the customer.

C. An automobile repair facility may impose reasonable conditions for its obligations to
provide written estimates to a customer, including the imposition of a reasonable fee for
the preparation of a written estimate and related diagnostic work; provided that any such
conditions shall be disclosed to the customer at the time of his request by writing or by
sign conspicuously posted at the entrance of the automobile repair facility.

Each automobile repair facility shall display in a conspicuous place at any point where
vehicles are normally received for repairs, a sign which states that:

1. The customer may receive a written estimate on request;
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2. No repair work charge may exceed the written estimate by more than 10 percent
unless the additional work represented by the excess charge has been authorized by the
customer;

3. Any conditions imposed by the automobile repair facility in providing written estim-
ates, such as the limited hours when written estimates will be prepared or the amount of
the reasonable fee charged for preparing a written estimate and for related diagnostic
work;

4. The facility shall offer to return all replaced parts except warranty, core charge or
trade-in parts required to be returned to a manufacturer or distributor; and

5. Any complaints can be made to the Division of Consumer Counsel of the Department
of Law.

The sign heading "Customer Rights" shall be in letters at least one and one-half inches
high and the remaining print shall be in letters at least one-fourth inch high with spacing
between letters, words and lines so as to be clearly legible.

D. An automobile repair facility shall not be liable for breach of the written estimated com-
pletion date for a repair if the delay is occasioned by (i) an act of God or (ii) an unex-
pected shortage of labor or parts or (iii) other causes beyond the control of the
automobile repair facility.

E. Nothing in this section shall require an automobile repair facility to give a written estim-
ate if the facility is unwilling to perform the requested repair work.

F. The provisions of this section shall not apply to the repair of any motor vehicle which
is any car listed in the Official Judging Manual of the Antique Automobile Club of Amer-
ica.

1979, c. 506; 1995, c. 110; 2012, cc. 803, 835.

§59.1-207.4. Offer to return replaced parts required; customer's right to inspect parts.
An automobile repair facility shall offer at the time the repair work is authorized to return
to the customer any parts which are removed from the motor vehicle and replaced during
the process of repair; provided that any part which is required to be returned to a man-
ufacturer or distributor under a warranty agreement, trade-in agreement or core charge
agreement for a reconditioned part need not be returned to the customer. If the customer
wishes the return of replaced parts subject to core charge or other trade-in agreements,
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customer agrees to pay the facility the additional core charge or other trade-in fee. The
customer retains the right to inspect requested returned parts even if custody is refused.

1979, c. 506.

§59.1-207.5. Written invoice required upon completion of repair work.

Upon completion of any repair work on a motor vehicle, including work performed pur-
suant to any warranty, an automobile repair facility shall provide the customer a written
invoice which clearly indicates the work performed and the charges for parts and labor,
separately stated, and which separately identifies those parts provided under warranty
and not under warranty, and identifies those parts, if any, which are used, rebuilt or recon-
ditioned. The provisions of this section shall not apply to work performed which was

done on an advertised single price basis.

1979, c. 506.

§59.1-207.5:1. Sale or installation of motor vehicle glass; prohibited conduct.

No person selling or engaged in the sale, installation, or replacement of motor vehicle
glass shall advertise, promise to provide, or offer any coupon, credit, or rebate to pay all
or part of an insurance deductible under a policy of motor vehicle insurance, as defined
in § 38.2-124, unless such person charges no more than the prevailing market rate for
such services.

2003, c. 707.

§59.1-207.6. Enforcement; penalties.

Any violation of the provisions of this chapter shall constitute a prohibited practice pur-
suant to the provisions of § 59.1-200 and shall be subject to any and all of the enforce-
ment provisions of Chapter 17 (§ 59.1-196 et seq.) of this title.

1979, c. 506.

Bank Franchise Tax

§58.1-1200. Title.
This chapter shall be known and may be cited as the "Virginia Bank Franchise Tax Act."

1984, c. 675.

§58.1-1201. Definitions.
As used in this chapter, unless the context clearly shows otherwise, the term or phrase:
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"Bank" means any incorporated bank, banking association, savings bank that is a mem-
ber of the Federal Reserve System, or trust company organized by or under the authority
of the laws of the Commonwealth and any bank or banking association organized by or
under the authority of the laws of the United States, doing business or having an office in
the Commonwealth or having a charter which designates any place within the Com-
monwealth as the place of its principal office, and any bank which establishes and main-
tains a branch in this Commonwealth under Article 6 (§ 6.2-836 et seq.) of Title 6.2 or
Article 7 (§ 6.2-849 et seq.) of Title 6.2, whether such bank or banking association is
authorized to transact business as a trust company or not, and any joint stock land bank
or any other bank organized by or under the authority of the laws of the United States
upon which the Commonwealth is authorized to impose a tax. The term shall exclude all
corporations organized under the laws of other states and doing business in the Com-
monwealth, corporations organized not as banks under the laws of the Commonwealth
and all natural persons and partnerships.

"Bank holding company" means any corporation that is organized under the laws of Vir-
ginia, is doing business in the Commonwealth, and is a bank holding company under
the provisions of the Federal Bank Holding Company Act of 1956.

Code 1950, §§ 58-485.01, 58-485.02; 1980, c. 578; 1984, c. 675; 1995, c. 301; 2002, c.
29.

§58.1-1202. Bank capital assessable.

Every bank or trust company shall pay an annual franchise tax measured by its net cap-
ital as defined in § 58.1-1205. Such tax shall be in lieu of all other taxes whatsoever for
state, county or local purposes except the real estate and tangible personal property
taxes enumerated in § 58.1-1203, retail sales and use taxes under Chapter 6 (§ 58.1-
600 et seq.) of this title, recordation taxes under § 58.1-800 et seq., motor vehicle sales
and use taxes under Chapter 24 (§ 58.1-2400 et seq.) of this title, watercraft sales and
use taxes under Chapter 14 (§ 58.1-1400 et seq.) of this title, aircraft sales and use taxes
under Chapter 15 (§ 58.1-1500 et seq.) of this title, taxes properly assessable upon
users of utility services, and local license taxes in connection with the sale of tangible
personal property sold by banks in connection with promotions or otherwise.

Code 1950, § 58-485.04; 1980, c. 578; 1981, c. 432; 1984, c. 675.

§58.1-1203. Real and leased tangible personal property of banks to be assessed as
other real and personal property.
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A. The real estate of all banks shall be assessed on the land books with the same taxes
with which other real estate is assessed.

B. The tangible personal property of all banks which is leased for a consideration to cus-
tomers or other lessees shall be assessed on the personal property books with the same
taxes with which other tangible personal property held for lease is assessed.

Code 1950, § 58-485.05; 1980, c. 578; 1984, c. 675.

§58.1-1204. Rate of tax.

The franchise tax imposed under this chapter shall be at the rate of $1 on each $100 of
net capital as hereinafter defined. The total tax liability per taxpayer under this chapter
shall not exceed $18 million annually. If at least five banks pay such maximum amount
of franchise tax for three consecutive calendar years, beginning in 2017, as determined
by the Department of Taxation, then such maximum amount shall increase to $20 million
beginning in the calendar year immediately following the third consecutive year. After
two years at $20 million, such maximum amount shall increase by three percent annu-
ally. There shall be no deduction in respect to shares owned by exempt institutions.

The Department of Taxation shall notify all bank and trust companies in the Com-
monwealth of the increase in the maximum annual tax liability no later than August 15 of
the year immediately prior to the year of such increase.

Code 1950, § 58-485.06; 1980, c. 578; 1981, c. 432; 1984, c. 675; 2016, cc. 325, 755.

§58.1-1204.1. Proration for new banks.

Notwithstanding § 58.1-1204, any bank which did not operate for the entire twelve-month
period preceding the January 1 assessment date provided for under § 58.1-1207 shall
be entitled to a prorated tax rate as follows:

1. Transacting business as of March 31 of the preceding year, no proration shall be avail-
able and the tax rate shall be $1 on each $100 of net capital.

2. Transacting business as of June 30 of the preceding year but not before April 1, the
tax rate shall be 75 cent(s) on each $100 of net capital.

3. Transacting business as of September 30 of the preceding year but not before July 1,
the tax rate shall be 50 cent(s) on each $100 of net capital.

4. Transacting business as of December 31 of the preceding year but not before October
1, the tax rate shall be 25 cent(s) on each $100 of net capital.
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For purposes of this section, "transacting business" shall mean accepting deposits from
customers in the regular course of doing business. A bank shall be eligible for the pro-
rated tax rate provided for hereunder with respect to the first return itis required to file
after accepting deposits; provided, that a bank shall not be eligible for the prorated tax
rate if it was organized or created as part of a reorganization within the meaning of § 368
(a) of the Internal Revenue Code.

1989, c. 64.

§58.1-1205. Computation of net capital.

The net capital of any bank shall be ascertained by adding together its capital, surplus,
undivided profits, and one half of any reserve for loan losses net of applicable deferred
tax to obtain gross capital and deducting therefrom (i) the assessed value of real estate
as provided in § 58.1-1206, (ii) the book value of tangible personal property under §
58.1-1206, (iii) the pro rata share of government obligations as set forth in § 58.1-1206,
(iv) the capital accounts of any bank subsidiaries under § 58.1-1206, (v) the amount of
any reserve for marketable securities valuation which is included in capital, surplus and
undivided profits as defined hereinabove to the extent that such reserve reflects the dif-
ference between the book value and the market value of such marketable securities on
December 31 next preceding the date for filing the bank's return under § 58.1-1207, and
(vi) the value of goodwill described under subdivision A 5 of § 58.1-1206.

Code 1950, § 58-485.07; 1980, c. 578; 1984, c. 675; 1999, c. 84; 2002, c. 667.

§58.1-1206. (Effective until July 1, 2025) Deductions from gross capital.
A. There shall be deducted from the gross capital otherwise ascertainable under § 58.1-
1205:

1. The assessed value of real estate if otherwise taxed in this Commonwealth which is
owned by such bank, or is used or occupied by such bank, if held in the name of a major-
ity-owned subsidiary of the bank or of a bank holding company which owns a majority of
the capital stock of such bank or of any wholly-owned subsidiary of the bank holding
company which owns the majority of the capital stock of such bank and the assessed
value, up to the amount of the unencumbered equity, of real estate in the nature of
improvements which are owned by the bank, or used or occupied by the bank and held
by a majority-owned subsidiary or a bank holding company or a wholly-owned sub-
sidiary of a bank holding company, even if assessed in the name of some other person
because of the ownership of the underlying land by such person. Real estate used or
occupied by a subsidiary or originally conveyed as collateral for loans made by a
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subsidiary of the bank and reacquired upon foreclosure of mortgage loans will be
deemed to be used or occupied by the bank. The deduction for assessed value of real
estate shall be the most recent assessment made prior to January 1 of the current bank
franchise tax year for real estate owned by the bank or affiliate on January 1 of the cur-
rent year.

2. The book value of tangible personal property which shall be held for lease and is oth-
erwise taxed which is owned by such bank or in the name of a majority-owned sub-
sidiary of the bank. If the bank does not own all the stock of such subsidiary, it shall be
entitled to deduct only such portion of the assessed value of the real estate and the
value of such tangible personal property as the common stock it owns in such subsidiary
bears to the whole issue of common stock of such corporation.

3. An amount which shall equal the same percentage of the gross capital account,
defined as its capital, surplus and undivided profits as set forth in § 58.1-1205 at Decem-
ber 31 next preceding as the obligations of the United States bear to the total assets of
the bank. Such percentage of U.S. obligations shall be determined as of the four most
recent (or less in case of a new bank) Reports of Condition and the percentage obtained
shall be averaged. For purposes of computing such percentage, total assets shall not
include the goodwill described in subdivision 5. The obligations of the United States as
used herein shall include all obligations of the United States exempt from taxation under
31 U.S.C. § 3124, of the United States Constitution or any other statute, or any instru-
mentality or agency of the United States which obligations shall be exempt from state or
local taxation under the United States Constitution or any statute of the United States.

4. The amount of retained earnings and surplus of subsidiaries to the extent included in
the gross capital of the bank. In addition, any portion of the amount added to federal tax-
able income pursuant to subdivision B 9 of § 58.1-402 by a corporation that is for interest
expenses and costs paid to the bank for a loan or other obligation made by the bank to
such corporation shall be deducted from the gross capital of the bank provided that (i) at
the time of payment of such portion to the bank, the bank was a related member of the
corporation, and (ii) such portion has not otherwise been deducted from gross capital.
For purposes of this subdivision, the terms "interest expenses and costs" and "related
member" mean the same as those terms are defined in § 58.1-302.

5. Any amount equal to 90 percent of goodwill created in connection with any acquisition
or merger occurring on or after July 1, 2001.
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B. For purposes of this section, "goodwill" shall be determined using generally accepted
accounting principles.

Code 1950, § 58-485.08; 1980, c. 578; 1981, c. 432; 1984, c. 675; 2002, c. 667; 2004,
Sp. Sess. |, c. 3.

§58.1-1206. (Effective July 1, 2025) Deductions from gross capital.
A. There shall be deducted from the gross capital otherwise ascertainable under § 58.1-
1205:

1. The assessed value of real estate if otherwise taxed in the Commonwealth which is
owned by such bank, or is used or occupied by such bank, if held in the name of a major-
ity-owned subsidiary of the bank or of a bank holding company which owns a majority of
the capital stock of such bank or of any wholly-owned subsidiary of the bank holding
company which owns the majority of the capital stock of such bank and the assessed
value, up to the amount of the unencumbered equity, of real estate in the nature of
improvements which are owned by the bank, or used or occupied by the bank and held
by a majority-owned subsidiary or a bank holding company or a wholly-owned sub-
sidiary of a bank holding company, even if assessed in the name of some other person
because of the ownership of the underlying land by such person. Real estate used or
occupied by a subsidiary or originally conveyed as collateral for loans made by a sub-
sidiary of the bank and reacquired upon foreclosure of mortgage loans will be deemed to
be used or occupied by the bank. The deduction for assessed value of real estate shall
be the most recent assessment made prior to January 1 of the current bank franchise tax
year for real estate owned by the bank or affiliate on January 1 of the current year. Any
locality shall provide electronic access to banks for real estate assessment records for
such real estate referenced by this section at their request.

2. The book value of tangible personal property which shall be held for lease and is oth-
erwise taxed which is owned by such bank or in the name of a majority-owned sub-
sidiary of the bank. If the bank does not own all the stock of such subsidiary, it shall be
entitled to deduct only such portion of the assessed value of the real estate and the
value of such tangible personal property as the common stock it owns in such subsidiary
bears to the whole issue of common stock of such corporation.

3. An amount which shall equal the same percentage of the gross capital account,
defined as its capital, surplus and undivided profits as set forth in § 58.1-1205 at Decem-
ber 31 next preceding as the obligations of the United States bear to the total assets of
the bank. Such percentage of U.S. obligations shall be determined as of the four most
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recent (or less in case of a new bank) Reports of Condition and the percentage obtained
shall be averaged. For purposes of computing such percentage, total assets shall not
include the goodwill described in subdivision 5. The obligations of the United States as
used herein shall include all obligations of the United States exempt from taxation under
31 U.S.C. § 3124, of the United States Constitution or any other statute, or any instru-
mentality or agency of the United States which obligations shall be exempt from state or
local taxation under the United States Constitution or any statute of the United States.

4. The amount of retained earnings and surplus of subsidiaries to the extent included in
the gross capital of the bank. In addition, any portion of the amount added to federal tax-
able income pursuant to subdivision B 9 of § 58.1-402 by a corporation that is for interest
expenses and costs paid to the bank for a loan or other obligation made by the bank to
such corporation shall be deducted from the gross capital of the bank provided that (i) at
the time of payment of such portion to the bank, the bank was a related member of the
corporation, and (ii) such portion has not otherwise been deducted from gross capital.
For purposes of this subdivision, the terms "interest expenses and costs" and "related
member" mean the same as those terms are defined in § 58.1-302.

5. Any amount equal to 90 percent of goodwill created in connection with any acquisition
or merger occurring on or after July 1, 2001.

B. For purposes of this section, "goodwill" shall be determined using generally accepted
accounting principles.

Code 1950, § 58-485.08; 1980, c. 578; 1981, c. 432; 1984, c. 675; 2002, c. 667; 2004,
Sp. Sess. |, c. 3; 2023, cc. 50, 51.

§58.1-1207. (Effective until July 1, 2025) Filing of return and payment of tax.

Each bank as defined in § 58.1-1201 as of January 1 of each year shall prepare and file
with the commissioner of the revenue or comparable assessing officer of the county, city
or town where the principal office of the bank is located on or before March 1, a return in
duplicate which shall set forth the tax on net capital as computed under this chapter. The
return shall be in a form prescribed by the Department of Taxation. The commissioner of
the revenue or comparable assessing officer shall certify a copy of the bank's return and
schedules and shall forthwith transmit such certified copy to the Department of Taxation.
Additionally, a copy of the real estate deduction schedules and the apportionment under
§ 58.1-1211 shall be filed with the appropriate assessing officer of each political sub-
division imposing a tax on the filing bank. Such return shall set forth the tax on net cap-
ital owing to each such political subdivision as computed under this chapter and shall
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include the listing of the real estate, as assessed for the prior year, as well as a descrip-
tion of the total of the obligations of the United States and the average percentage
thereof on the four dates prescribed in subdivision 3 of § 58.1-1206. Every bank, on or
before June 1 of each year, shall pay into the state treasury the state taxes assessed
under this chapter and into the treasurer's office or other official of the local political sub-
divisions all taxes assessed by such political subdivision.

Code 1950, § 58-485.013; 1980, c. 578; 1984, c. 675.

§58.1-1207. (Effective July 1, 2025) Filing of return and payment of tax.

A. Each bank as defined in § 58.1-1201 as of January 1 of each year shall prepare and
file electronically with the commissioner of the revenue or comparable assessing officer
of the county, city or town where the principal office of the bank is located on or before
March 1, a return that shall set forth the tax on net capital as computed under this
chapter. The Department of Taxation shall maintain a secure online portal to receive
returns and other required submissions under this chapter in a manner prescribed by the
Department for use by commissioners of the revenue or other assessing officers of any
locality in accepting filed returns and certifying and transmitting returns to the Depart-
ment. The commissioner of the revenue or comparable assessing officer shall certify a
copy of the bank's return and schedules and shall forthwith transmit such certified copy
to the Department of Taxation. Additionally, an electronic copy of the real estate deduc-
tion schedules and the apportionment under § 58.1-1211 shall be filed with the appro-
priate assessing officer of each political subdivision imposing a tax on the filing bank.
Such return shall set forth the tax on net capital owing to each such political subdivision
as computed under this chapter and shall include the listing of the real estate, as
assessed for the prior year, as well as a description of the total of the obligations of the
United States and the average percentage thereof on the four dates prescribed in sub-
division 3 of § 58.1-1206. Every bank, on or before June 1 of each year, shall pay into
the state treasury the state taxes assessed under this chapter and into the treasurer's
office or other official of the local political subdivisions all taxes assessed by such polit-
ical subdivision.

B. In accordance with procedures established by the Tax Commissioner, any bank may
elect an extension of time within which to file the tax return required under this chapter to
the date 60 days after such due date. Such form shall be submitted to the Department of
Taxation and the commissioner of the revenue or other assessing officer of any locality
in which the bank is required to file.
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Code 1950, § 58-485.013; 1980, c. 578; 1984, c. 675; 2023, cc. 50, 51.

§58.1-1208. City tax.

Any city in this Commonwealth in which is located any bank may, by ordinance, impose
a tax not to exceed 80 percent of the state rate of taxation on each $100 of the net capital
of such bank located in such city. If such bank also has offices that are located outside
the corporate limits of such city, the tax shall be apportioned as provided in § 58.1-1211.

Code 1950, § 58-485.09; 1980, c. 578; 1984, c. 675.

§58.1-1209. Town tax.

Any incorporated town in this Commonwealth in which is located a bank may, by ordin-
ance, impose a tax not to exceed 80 percent of the state rate of taxation for each $100 of
the net capital of a bank located in such town. If such bank also has offices that are loc-
ated outside the corporate limits of such town, the tax shall be apportioned as provided
in § 58.1-1211.

Code 1950, § 58-485.010; 1980, c. 578; 1984, c. 675.

§58.1-1210. County tax.

Any county of this Commonwealth in which is located any bank outside any incorporated
town therein may, by ordinance, impose a tax not to exceed 80 percent of the state rate
of taxation for each $100 of the net capital of the bank so located in such county outside
the corporate limits of any town therein. If such bank also has offices that are located out-
side such county or within the corporate limits of any town therein, the tax shall be appor-
tioned as provided in § 58.1-1211.

Code 1950, § 58-485.011; 1980, c. 578; 1984, c. 675.

§58.1-1211. Branch banks.

If any bank has offices located in two or more political subdivisions, which includes cit-
ies, towns and counties, the tax which may be imposed by any subdivision under §§
58.1-1208, 58.1-1209 or § 58.1-1210 shall be imposed upon only such proportion of the
taxable value of the net capital under § 58.1-1204 as the total deposits of such bank, or

offices located inside the taxing subdivision, bears to total deposits as of the end of the
preceding year. For the purposes of this section, offices located within an incorporated
town shall be deemed not within the county where such banks are located.

Code 1950, § 58-485.012; 1980, c. 578; 1984, c. 675.

§58.1-1212. (Effective until July 1, 2025) Record of deposits through branches
required.
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Each bank in this Commonwealth that has as of the beginning of any tax year a bank loc-
ated in any county, incorporated town or city other than the county, incorporated town or
city wherein such bank's principal office is located, shall maintain a record of the depos-
its through each such branch as of the beginning of the tax year. Each bank shall also
submit to the commissioner of the revenue or other assessing officer of the locality
wherein such principal office is located a report of such deposits with the return required
under § 58.1-1207.

Code 1950, § 58-485.014; 1980, c. 578; 1984, c. 675.

§58.1-1212. (Effective July 1, 2025) Record of deposits through branches required.
Each bank in the Commonwealth that has as of the beginning of any tax year a bank loc-
ated in any county, incorporated town or city other than the county, incorporated town or
city wherein such bank's principal office is located, shall maintain a record of the depos-
its through each such branch as of the beginning of the tax year. Each bank shall also
electronically submit to the commissioner of the revenue or other assessing officer of the
locality wherein such principal office is located a report of such deposits with the return
required under § 58.1-1207.

Code 1950, § 58-485.014; 1980, c. 578; 1984, c. 675; 2023, cc. 50, 51.

§58.1-1213. Credit against state tax for amounts paid cities, towns and counties.

Any bank paying any tax assessed by any city, incorporated town, or county within this
Commonwealth shall be entitled to credit upon the state tax assessed against it for that
year on account of any city, town or county franchise tax paid by such bank for that year.
In no event, however, shall the credit exceed the amount of such city, incorporated town
or county levies authorized by this chapter.

Code 1950, § 58-485.015; 1980, c. 578; 1984, c. 675; 1994, c. 186.

§58.1-1214. Auditing of returns.

The Department of Taxation may audit returns as the Commissioner deems necessary
for the proper enforcement of the tax levied by this chapter. The Department shall correct
all errors discovered by such audit and notify the bank concerned in each case. In case
of an adjustment, it shall also notify every political subdivision imposing a tax against the
bank for which the bank claimed a credit against the state tax under § 58.1-1213.

Code 1950, § 58-485.016; 1980, c. 578; 1984, c. 675.
§58.1-1215. Banks in liquidation.
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When the affairs of any bank are being wound up under §§ 6.2-913, 6.2-916, and 6.2-
1038 or the comparable sections of the National Banking Act, such bank will not be sub-
ject to tax under this chapter, except as provided in this section. Returns of such assets
on January 1 of each year shall be made by those having custody or control thereof. If
any surplus remains after payment of all creditors and depositors, the liquidating officer
shall ascertain the net capital of such bank, just prior to each year-end during the period
of liquidation and cause to be paid an appropriate tax thereon before any distribution of
any such surplus, but any such tax on the bank, even though paid late, shall not be sub-
ject to penalty.

Code 1950, § 58-485.017; 1980, c. 578; 1984, c. 675.

§58.1-1216. Penalty upon bank for failure to comply with chapter.

Any bank which fails to file a return or pay the state tax required by this chapter or fails to
comply with any other provision of this chapter shall be subject to a penalty of five per-
cent of the tax due. If the Commissioner is satisfied that such failure is due to providential
or other good cause, such return and payment of tax shall be accepted exclusive of such
penalty, but with interest determined in accordance with § 58.1-15.

Code 1950, § 58-485.018; 1980, c. 578; 1984, c. 675.

§58.1-1217. State banks and national banks treated the same in matter of taxation.
In the event that any state or local tax is held by a court of competent jurisdiction to be
invalid in its application to national banks, as a class, such tax shall not thereafter be

assessed against state banks.

Code 1950, § 58-485.03; 1980, c. 578; 1984, c. 675.

Beer Franchise Act

§4.1-500. Definitions.
As used in this chapter, unless the context requires a different meaning:

"Agreement" means a commercial relationship, not required to be evidenced in writing,
of definite or indefinite duration, between a brewery and beer wholesaler pursuant to
which the wholesaler has been authorized to distribute one or more of the brewery's
brands of beer. The doing or accomplishment of any of the following acts shall constitute
prima facie evidence of an agreement within the meaning of this definition:
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1. The shipment, preparation for shipment or acceptance of any order by any brewery for
any beer to a beer wholesaler within the Commonwealth.

2. The payment by a beer wholesaler and the acceptance of payment by any brewery for
the shipment of an order of beer intended for sale in the Commonwealth.

"Beer wholesaler," "wholesaler," "beer distributor," and "distributor" mean any wholesale
beer licensee, including any successor-in-interest to such person, within the Com-
monwealth offering beer for sale or resale to retailers or other beer wholesalers without
regard to whether the business of the person is conducted under the terms of an agree-

ment with a licensed brewery.

"Brand" means any word, name, group of letters, symbol or combination thereof adopted
and used by a brewery to identify a specific malt beverage product and to distinguish
that product from other beers produced or marketed by that brewery or other breweries.
The use of general corporate logos or symbols or the use of advertising messages,
whether appearing on the product packaging or elsewhere, shall not be considered to be
a brand, brand extension, or part thereof as these terms are used in this chapter.

"Brand extension" and "extension of a brand" mean any brand, which incorporates all or
a substantial part of the unique features of a preexisting brand of the same brewery and
which relies to a significant extent on the goodwill associated with such preexisting
brand.

"Brewery" means every person, including any authorized representative of such person
pursuantto § 4.1-218 which (i) is licensed as a brewery located within the Com-
monwealth, (ii) holds a beer importer's license and is not simultaneously licensed as a
beer wholesaler, or (iii) manufactures any malt beverage, has title to any malt beverage
products excluding licensed Virginia wholesalers and retailers or has the contractual
right to distribute under its own brand any malt beverage product whether licensed in the
Commonwealth or not, who enters into an agreement with any beer wholesaler licensed
to do business in the Commonwealth.

"Dual distributorships" means the existence of agreements between a single brewery
and more than one wholesaler in a given territory as the result of a purchase of another
brewery.

"Nonsurviving brewery" means any brewery which is purchased by another brewery as
provided in § 4.1-504 and, as a result, ceases to exist as an independent legal entity.
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"Person" means a natural person, corporation, partnership, trust, agency, or other entity

as well as the individual officers, directors or other persons in active control of the activ-

ities of each such entity. "Person" also includes heirs, assigns, personal representatives
and conservators.

"Purchase" includes, but is not limited to, the sale of stock, sale of assets, merger, lease,
transfer or consolidation.

"Surviving brewery" means a brewery which purchases a nonsurviving brewery as
provided in § 4.1-504.

"Territory" or "sales territory" means the area of sales responsibility within the Com-
monwealth expressly or impliedly designated by any agreement between any beer
wholesaler and brewery for the brand or brands of any brewer.

1978, c. 579, § 4-118.4; 1985, c. 549; 1987, c. 247; 1991, c. 628; 1993, c. 866; 1997, c.
801.

§4.1-501. Applicability.
This chapter shall apply to all agreements in effect on or after January 1, 1978.

1978, c. 579, § 4-118.18; 1993, c. 866.

§4.1-502. No inducement or coercion.
No brewery shall:

1. Induce or coerce, or attempt to induce or coerce, any beer wholesaler to accept deliv-
ery of any beer or any other commodity which has not been ordered by the beer whole-
saler.

2. Induce or coerce, or attempt to induce or coerce, any beer wholesaler to do any illegal
act by any means including, but not limited to, threatening to amend, cancel, terminate,
or refuse to renew any agreement existing between a brewery and beer wholesaler.

3. Require a beer wholesaler to assent to any condition, stipulation or provision limiting
the wholesaler in his right to sell the product of any other brewery anywhere in the Com-
monwealth.

1978, c. 579, § 4-118.5; 1993, c. 866.

§4.1-503. Sales territory.
Each brewery which enters into an agreement with a beer wholesaler shall designate a
sales territory for that wholesaler which is applicable to the agreement. No brewery shall
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enter into any agreement with more than one beer wholesaler for the purpose of estab-
lishing more than one agreement for its brands of beer in any territory. However, the exist-
ence of more than one such agreement as a result of a sale of a brewery as

contemplated by § 4.1-504 shall not be prohibited. Each brewery shall notify the Board

in writing of all designations of sales territories, the identity of the wholesaler appointed

to serve such territory and a statement of any variations which exist in such designated
territory with regard to a particular brand. Redesignations shall be reported to the Board
within thirty days.

1978, c. 579, § 4-118.6; 1985, c. 536; 1993, c. 866.

§4.1-504. Sale of brewery.

A. Except for discontinuance of a brand or for good cause as provided in § 4.1-505, the
purchaser of a brewery shall become obligated to all of the terms and conditions of the
selling brewery's agreements with distributors in effect on the date of purchase. The pur-
chaser of a brand from a brewery shall become obligated to all of the terms and con-
ditions of the selling brewery's agreement with distributors concerning that brand.
Whenever such a purchase of a brand results in the creation of a dual distributorship, the
provisions of subdivisions 1 and 2 of subsection B will determine the distribution rights to
such brand or any extension thereof. For the limited purpose of making such determ-
ination, the brewery selling such brand shall be a nonsurviving brewery and the pur-
chaser shall be a surviving brewery.

B. For purposes of this section, when a purchase of a brewery by or on behalf of another
brewery causes the selling brewery to cease to exist as an independent legal entity, the
selling brewery shall be regarded as a nonsurviving brewery and the brewery on whose
behalf the purchase was made shall be regarded as a surviving brewery. The following
rules shall apply in order to determine (i) the distribution rights to any brands which are
first marketed in the Commonwealth by the surviving brewery on or after July 1, 1985,
with respect to a dual distributorship created prior to July 1, 1985, and (ii) the distribution
rights to any brands, regardless of when they were first marketed in the Commonwealth,
with respect to a dual distributorship created on or after July 1, 1985:

1. If the surviving brewery distributes in the Commonwealth any brand or brands of the
nonsurviving brewery which that brewery marketed in the Commonwealth at any time
during the one-year period ending on the day the purchase agreement was made, these
brands shall be distributed through those beer wholesalers who were distributors in the
Commonwealth for the nonsurviving brewery. Any brands which the surviving brewery
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had marketed in the Commonwealth prior to the purchase shall be distributed through
those beer wholesalers who were wholesalers of the surviving brewery prior to the pur-
chase.

2. If the surviving brewery decides to market in the Commonwealth a new brand which is
clearly an extension of a brand already assigned to beer wholesalers in the Com-
monwealth, the new brand shall be distributed through those wholesalers who distribute
the brand of which the new brand is an extension.

3. If the surviving brewery decides to introduce in the Commonwealth a new brand which
was not marketed in the Commonwealth at any time during the one-year period ending
on the date the purchase agreement was made and which is not a brand extension, the
surviving brewery shall market the new brand either through a distributor of the non-
surviving brewery or through a distributor who was a distributor of the surviving brewery
prior to the purchase, as the brewery may see fit in any territory.

C. Subsection B shall not apply to determine distributorship rights to any brands or brand
extensions which were marketed in the Commonwealth prior to July 1, 1985, with
respect to any dual distributorship created prior to July 1, 1985.

1985, c. 549, § 4-118.6:1; 1993, c. 866.

§4.1-505. Cancellation.

Notwithstanding the terms, provisions or conditions of any agreement, no brewery shall
unilaterally amend, cancel, terminate or refuse to continue to renew any agreement, or
unilaterally cause a wholesaler to resign from an agreement, unless the brewery has first
complied with § 4.1-506 and good cause exists for amendment, termination, can-
cellation, nonrenewal, noncontinuation or causing a resignation. Good cause shall not
include the sale or purchase of a brewery. Good cause shall include, but is not limited to,
the following:

1. Revocation of the wholesaler's license to do business in the Commonwealth;
2. Bankruptcy or receivership of the wholesaler;

3. Assignment for the benefit of creditors or similar disposition of the assets of the whole-
saler other than the creation of a security interest in the assets of a wholesaler for the pur-
pose of securing financing in the ordinary course of business; or

4. Failure by the wholesaler to substantially comply, without reasonable excuse or jus-
tification, with any reasonable and material requirement imposed upon him in writing by

-82 -


http://law.lis.virginia.gov/vacode/4.1-506/

the brewery, including, but not limited to, a substantial failure by a beer wholesaler to (i)
maintain a sales volume of his brewery's brand or brands, (ii) render services com-
parable in quality, quantity or volume to the sales volumes maintained and services
rendered by other wholesalers of the same brand or brands within the Commonwealth,
or (iii) failure to obtain the consent of the brewery to a transfer of a wholesaler's business
unless a determination has been made by the Board pursuant to § 4.1-507 that such con-
sent was unreasonably withheld by the brewery. In any determination as to whether a
wholesaler has failed to substantially comply, without reasonable excuse or justification,
with any reasonable and material requirement imposed upon him by the brewery, con-
sideration shall be given to the relative size, population, geographical location, number
of retail outlets and demand for the products applicable to the territory of the wholesaler
in question and to comparable territories.

Good cause shall not be construed to exist without a finding of a material deficiency for
which the wholesaler is responsible in any case in which good cause is alleged to exist
based on circumstances not specifically set forth in subdivisions 1 through 4 of this sec-
tion.

1978, c. 579, § 4-118.7; 1985, c. 549; 1987, c. 247; 1989, c. 272; 1993, c. 866; 1996, c. 3.

§4.1-506. Notice of intent to terminate.

A. Except as provided in subsection F, a brewery shall provide a wholesaler at least
ninety days' prior written notice of any intent to amend, terminate, cancel or not renew
any agreement. The notice, a copy of which shall be mailed at the same time to the
Board, shall state all the reasons for the intended amendment, termination, cancellation
or nonrenewal.

B. Where the reason relates to a condition or conditions which may be rectified by action
of the wholesaler, he shall have sixty days in which to take such action and shall, within
the sixty-day period, give written notice to the brewery if and when such action is taken.
A copy of the notice shall be mailed at the same time to the Board. If such condition has
been rectified by action of the wholesaler, then the proposed amendment, termination,
cancellation or nonrenewal shall be void and without legal effect. However, where the
brewery contends that action on the part of the wholesaler has not rectified one or more
of such conditions the brewery shall within fifteen days after the expiration of such sixty-
day period request a hearing before the Board to determine if the condition has been rec-
tified by action of the wholesaler.
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C. Where the reason relates to a condition which may not be rectified by the wholesaler
within the sixty-day period, the wholesaler may request a hearing before the Board to
determine if there is good cause for the amendment, termination, cancellation or non-
renewal of the agreement.

D. Upon request in writing within the ninety-day period provided in subsection A from
such brewery or wholesaler for a hearing, the Board shall, after notice and hearing,
determine if the action of the wholesaler has rectified the condition or, as the case may
be, if good cause exists for the amendment, termination, cancellation or nonrenewal of
the agreement.

E. In any proceeding brought pursuant to this section in which the existence of good
cause is an issue, the brewery shall have the burden of proving the existence of good
cause. Where a petition is made to the Board in a timely manner for a determination, the
agreement in question shall continue in effect pending the Board's decision and any judi-
cial review thereof, except in any case in which the Board makes a finding that there is
good cause, as defined in § 4.1-505, for the amendment, termination, cancellation, or
nonrenewal, in which case the brewery may, unless otherwise ordered by a court of
record, discontinue the agreement in question.

F. No notice shall be required and an agreement may be immediately amended, ter-
minated, cancelled or allowed to expire if the reason for the amendment, termination,
cancellation or nonrenewal is:

1. The bankruptcy or receivership of the wholesaler;

2. An assignment for the benefit of creditors or similar disposition of the assets of the
business other than the creation of a security interest in the assets of a wholesaler for the
purpose of securing financing in the ordinary course of business; or

3. Revocation of the wholesaler's license.
1978, c. 579, § 4-118.8; 1985, c. 549; 1993, c. 866; 1997, c. 183.

§4.1-507. Transfer of business.

A. No brewery shall unreasonably withhold or delay consent to any transfer of the whole-
saler's business, or transfer of the stock or other interest in the wholesalership, whenever
the wholesaler to be substituted meets the material and reasonable qualifications and
standards required of its wholesalers. Whenever a transfer of a wholesaler's business
occurs, the purchaser shall assume all the obligations imposed on and succeed to all
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the rights held by the selling wholesaler by virtue of any agreement between the selling
wholesaler and one or more breweries entered into prior to the transfer.

B. Notwithstanding any provision in subsection A, no brewery shall withhold consent to,
or in any manner retain a right of prior approval of, the transfer of the wholesaler's busi-
ness to a member or members of the wholesaler's family. However, subsequent to such
transfer, the rights and obligations of the wholesalership and its owners shall in all other
respects be governed by the provisions of this chapter. As used in this subsection, "fam-
ily" means the wholesaler's spouse, parents, siblings, children, stepchildren, and lineal
descendants, including those by adoption.

1978, c. 579, § 4-118.9; 1985, c. 549; 1993, c. 866.

§4.1-508. Remedies.

A. In addition to any other sanctions which the Board is empowered by law to impose, it
may order that any act or practice constituting a violation of this chapter be ceased and,
where necessary, corrective measures implemented. In addition, in any case in which a
brewery is found to have attempted or accomplished an amendment, termination, can-
cellation, or refusal to continue or renew an agreement without good cause as defined in
§ 4.1-505, the Board shall, upon the request of the wholesaler involved, enter an order
requiring that (i) the agreement remain in effect or be reinstated or (ii) the brewery pay
the wholesaler reasonable compensation for the value of the agreement, which shall be
determined in the manner provided for in subsection B. Reasonable compensation shall
include, butis not limited to, the following:

1. The fair market value of the assets used by the wholesaler specifically for the purpose
of distributing the brewery's products;

2. The cost of the wholesaler's inventory of the brewery's products calculated as the sum
of the net price paid by the wholesaler for the inventory;

3. The amount of any taxes paid by the wholesaler in connection with purchasing the
inventory;

4. The cost of transporting the inventory from the brewery to the wholesaler's warehouse,
plus any handling costs; and

5. The goodwill of the wholesaler's business representing a value over and above the
fair market value of the foregoing tangible assets.
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The compensation for such assets shall be subject to offset for (i) any sums recovered by
the wholesaler in liquidation of the assets and (ii) the value which the assets have to the
wholesaler independent of their value for use in distributing the brewery's products.

B. In the event the brewery and the beer wholesaler are unable to agree on the reas-
onable compensation to be paid for the value of the agreement, the matter shall be sub-
mitted to a panel of three arbitrators. The brewery and the beer wholesaler shall each
select one arbitrator and the two arbitrators selected shall appoint a third arbitrator who
shall be a person qualified by experience to appraise the value of existing businesses.
The decision of the arbitrators shall be rendered within ninety days from the time the mat-
ter is submitted to arbitration unless the Board, for good cause shown, allows for an
extension of time not to exceed thirty days, or unless the parties agree to an extension of
time. All of the costs of the arbitration shall be paid one-half by the wholesaler and one-
half by the brewery. By entering into an agreement, the parties are deemed to have
agreed to arbitration as provided in this subsection and, further, that such arbitration
shall be governed by the provisions of Chapter 21 (§ 8.01-577 et seq.) of Title 8.01.

C. In addition to the foregoing remedies, in any case in which a brewery is found to have
violated § 4.1-506, the Board may, upon request of the wholesaler involved, order the
brewery to compensate the wholesaler for any losses proximately resulting from such
violation, including but not limited to lost profits. Such losses shall be determined in the
manner provided in subsection B and shall be calculated from the date of the violation
by the brewery to the date the brewery initiates remedial action pursuant to Board order.

1978, c. 579, § 4-118.10; 1985, c. 549; 1987, c. 247; 1993, c. 866.

§4.1-509. Board proceedings and appellate review.

A. The Board, upon petition by any beer wholesaler or brewery, or upon its own motion if
it has reasonable grounds to believe a violation has or may have occurred, shall have
the responsibility of determining whether a violation of any provision of this chapter has
occurred. The Board may, if it finds that a brewery or beer wholesaler has acted in bad
faith in violating any provision of this chapter or in seeking relief pursuant to this chapter,
award reasonable costs and attorneys' fees to the prevailing party.

B. All proceedings under this chapter and any judicial review thereof shall be held in
accordance with and governed by the Virginia Administrative Process Act (§ 2.2-4000 et
seq.). Notwithstanding the foregoing, the Board may adopt regulations pertaining to pro-
ceedings under this chapter, including regulations authorizing or requiring the issuance
of subpoenas for the production of documents, subpoenas for the attendance of
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witnesses, requests for admissions, interrogatories, and depositions, not inconsistent
with Part 4 of the Rules of the Supreme Court of Virginia.

C. In all proceedings under this chapter the Board or the circuit court reviewing a Board
order, for good cause, shall enter an order requiring that information relating to the sale,
marketing or manufacturing practices or processes of the brewery or the wholesaler be
filed with the Board or the court, as the case may be, in sealed envelopes and that the
information contained therein remain available only to the brewery and wholesaler on
condition that such information will not be disclosed by the Board, the brewery, or the
wholesaler, or their respective agents and employees. Upon conclusion of the pro-
ceedings under this chapter, information supplied shall be returned to the party fur-
nishing it or, in the alternative, the Board or the court may order that such information be
sealed to be opened only by order of the Board or the court.

1978, c. 579, § 4-118.11; 1980, c. 299; 1981, c. 536; 1985, c. 549; 1987, c. 139; 1993, c.
866.

§4.1-509.1. Board proceedings; contemplated actions by brewery or wholesaler.

A. For purposes of this section, "contemplated action" means an action proposed by a
brewery or wholesaler that (i) if carried out would violate any provision of this chapter or
clause (v) of subdivision A 1 b of § 4.1-225 and (ii) is demonstrated by a specific written
statement authored by a brewery or an employee of a wholesaler who is specifically
authorized by virtue of job title and responsibility to make such statement and such other
evidence as may be required by the Board pursuant to the facts of any given cir-
cumstance.

B. Subsequent to compliance with subsection D, any wholesaler may file a petition
against a brewery, and any brewery may file a petition against a wholesaler, in which the
petitioner alleges that the respondent named in the petition as a matter of past or present
fact has contemplated action that if carried out would violate any provision of this chapter
or clause (v) of subdivision A 1 b of § 4.1-225. Any such petition filed shall identify with
specificity the alleged contemplated action, the document in which such contemplated
action is described or authorized, and specify the provision of law or regulation that the
contemplated action would violate if carried out. The petition shall include a statement
that a controversy as to the lawfulness of the contemplated action exists. The statement
shall be supported by evidence of the petitioner's good faith effort to resolve the con-
troversy in accordance with subsection D. The petitioner shall have the burden of estab-
lishing that the contemplated actions identified in the petition, if carried out, would violate
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any provision of law or regulation enumerated in this subsection. The Board may, if it
finds that a brewery or wholesaler has frivolously maintained a petition or defense to a
proceeding pursuant to this chapter, award reasonable costs and attorney fees to the pre-
vailing party.

C. Any petition filed by a brewery or wholesaler pursuant to this section shall be
delivered to the Secretary of the Board. The Board shall promptly issue a written determ-
ination as to whether a violation or attempted violation as alleged in the petition has
occurred. In addition, the Board shall promptly issue a written determination as to
whether a violation alleged in the petition would occur if the contemplated action iden-
tified in the petition were to be carried out.

D. Prior to filing a petition, a party shall communicate with the party alleged to be con-
sidering a contemplated action and initiate a good faith attempt to resolve the issue in
question. If within 21 days of initiating the communication required by this subsection, or
such longer period of time if mutually agreed upon, there is no resolution, either party
may proceed to file a petition in accordance with subsection B.

2013, c. 3; 2023, c. 774.

§4.1-510. Price of product.
No brewery, whether by means of a term or condition of an agreement or otherwise, shall
fix or maintain the prices at which the wholesaler shall sell any beer.

1978, c. 579, § 4-118.12; 1993, c. 866.

§4.1-511. Increase of prices.

No brewery or beer importer shall increase the prices charged any wholesale beer
licensee for beer except by written notice to the wholesaler signed by an authorized
officer or agent of the brewery or beer importer, which notice shall contain the amount
and effective date of the increase. A copy of the notice shall be sent to the Board and
shall be treated as confidential information, except in relation to enforcement pro-
ceedings for violation of this section. No increase shall take effect prior to thirty calendar
days following the date on which the notice is postmarked. The Board may authorize
such price increases to take effect with less than the aforesaid thirty-calendar-day notice
if a brewery or beer importer so requests and demonstrates good cause therefor.

1982, c. 122,§ 4-118.12:1; 1993, c. 866.
§4.1-512. Retaliatory action prohibited.
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A brewery shall not take retaliatory action against a wholesaler who files or manifests an
intention to file a complaint of alleged violation of state or federal law or regulation by the
brewery with the appropriate state or federal regulatory or judicial authority. Retaliatory
action shall include, but is not limited to, refusal without good cause to continue the
agreement, or a material reduction in the amount and quality of service or quantity of
products available to the wholesaler under the agreement.

1978, c. 579, § 4-118.13; 1993, c. 866.

§4.1-513. Management.

No brewery shall require or prohibit any change in management or personnel of any
wholesaler unless the current or potential management or personnel fails to meet reas-
onable qualifications and standards required by the brewery for all its wholesalers.

1978, c. 579, § 4-118.14; 1985, c. 549; 1993, c. 866.

§4.1-514. Discrimination prohibited.

No brewery shall discriminate among its wholesalers in any business dealings includ-
ing, but not limited to, the price of beer sold to the wholesaler, unless the classification
among its wholesalers is based upon reasonable grounds.

1978, c. 579, § 4-118.15; 1993, c. 866.

§4.1-515. Waiver prohibited; conflicts of laws.

A. No brewery shall require any wholesaler to waive compliance with any provision of
this chapter. Any contract or agreement purporting to do so is void and unenforceable to
the extent of the waiver or variance. Nothing in this chapter shall limit or prohibit good
faith settlements of disputes voluntarily entered into between the parties.

B. Any contract between a brewery and a beer wholesaler pursuant to which the whole-
saler is to market the brewery's products in the Commonwealth shall be governed by the
laws of the Commonwealth as the place of performance notwithstanding the fact that
such contract may have been made in another state or the fact that such contract may
provide that itis to be governed by the laws of another state.

1978, c. 579, § 4-118.16; 1989, c. 272; 1993, c. 866.

§4.1-516. Right of free association.
No brewery or wholesaler shall restrict or inhibit the right of free association among brew-
eries or wholesalers for any lawful purpose.

1978, c. 579, § 4-118.19; 1993, c. 866.
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§4.1-517. Reasonableness and good faith.
A. Every agreement entered into under this chapter shall impose on the parties the oblig-
ation to act in good faith.

B. This chapter shall impose on every term and provision of any agreement a require-
ment of reasonableness. Every term or provision shall be interpreted so that the require-
ments or obligations imposed therein are reasonable.

1985, c. 549, § 4-118.20:1; 1993, c. 866.

Boiler and Pressure Vessel Safety Act

§40.1-51.5. Short title; definitions.

As used in this chapter, which may be cited as the Boiler and Pressure Vessel Safety
Act, the following terms shall have the meanings set forth in this section unless the con-
text requires a different meaning:

(a) "Boiler" means a closed vessel in which water is heated, steam is generated, steam
is superheated, or any combination thereof, under pressure or vacuum for use externally
to itself by the direct application of heat from the combustion of fuels, or from electricity or
nuclear energy. The term "boiler" shall include fired units for heating or vaporizing
liquids other than water where these units are separate from processing systems and are
complete within themselves.

1. "Power boiler" means a boiler in which steam or other vapor is generated at a pres-
sure of more than fifteen pounds per square inch gauge pressure.

2. "High pressure, high temperature water boiler" means a water boiler operating at pres-
sures exceeding 160 pounds per square inch gauge pressure or temperatures exceed-
ing 250 degrees Fahrenheit.

3. "Heating boiler" means a steam or vapor boiler operating at pressures not exceeding
15 pounds per square inch gauge pressure, or a hot water boiler operating at pressures
not exceeding 160 pounds per square inch gauge pressure or temperature not exceed-
ing 250 degrees Fahrenheit.

(b) "Unfired pressure vessel"

means a vessel in which the pressure is obtained from an external source or by the
application of heat from an indirect source or from a direct source, other than those ves-
sels defined in subdivision (a) of this section.
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(c) "Certificate inspection" means an inspection, the report of which is used by the Chief
Inspector to decide whether or not a certificate as provided by § 40.1-51.10 may be
issued. This certificate inspection shall be an internal inspection when construction per-
mits; otherwise, it shall be as complete an inspection as possible.

(d) "Board" means the Safety and Health Codes Board.

(e) "Owner-user inspection agency" means any person, firm, partnership or corporation
registered with the Chief Inspector and approved by the Board as being legally respons-
ible for inspecting pressure vessels which they operate in Virginia.

() "Examining Board" means persons appointed by the Chief Inspector to monitor exam-
inations of inspectors.

(g) "Water heater" means a vessel used to supply (i) potable hot water or (ii) both space
heat and potable water in combination which is directly heated by the combustion of
fuels, by electricity or any other source and withdrawn for use external to the system at
pressures not to exceed 160 pounds per square inch, or temperatures of 210 degrees
Fahrenheit.

(h) "Contract fee inspector" means any certified boiler inspector contracted to inspect
boilers or pressure vessels on an independent basis by the owner or operator of the
boiler or pressure vessel.

1972, c. 237; 1974, c. 195; 1986, c. 211; 1993, c. 543; 1996, c. 294.

§40.1-51.6. Safety and Health Codes Board to formulate rules, regulations, etc.; cost
of administration.

A. The Board is authorized to formulate definitions, rules, regulations and standards
which shall be designed for the protection of human life and property from the unsafe or
dangerous construction, installation, inspection, operation, maintenance and repair of
boilers and pressure vessels in this Commonwealth.

In promulgating such rules, regulations and standards, the Board shall consider any or
all of the following:

1. Standards, formulae and practices generally accepted by recognized engineering and
safety authorities and bodies.

2. Previous experiences based upon inspections, performance, maintenance and oper-
ation.

3. Location of the boiler or pressure vessel relative to persons.
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4. Provisions for operational controls and safety devices.

5. Interrelation between other operations outside the scope of this chapter and those
covered by this chapter.

6. Level of competency required of persons installing, constructing, maintaining or oper-
ating any equipment covered under this chapter or auxiliary equipment.

7. Federal laws, rules, regulations and standards.

B. The Commissioner shall ensure that the costs of administering this chapter shall not
exceed revenues generated from fees collected pursuant to the provisions of this
chapter.

1972, c. 237; 1973, c. 425; 1985, c. 40.

§40.1-51.7. Installations, repairs and alterations to conform to rules and regulations;
existing installations.

(a) No boiler or pressure vessel which does not conform to the rules and regulations of
the Board governing new construction and installation and which has been certified by
the Board shall be installed or operated in this Commonwealth after twelve months from
July 1, 1973. Prior to such date no boiler or pressure vessel shall be installed and oper-
ated unless itis in conformity with the rules and regulations established pursuant to this
chapter which were in existence on July 1, 1972.

(b) This chapter shall not be construed as in any way preventing the use, sale or rein-
stallation of a boiler or pressure vessel constructed prior to July 1, 1972, provided it has
been made to conform to the rules and regulations of the Board governing existing install-
ations prior to its reinstallation or operation.

(c) Repairs and alterations shall conform to the rules and regulations set forth by the
Board.

1972, c. 237; 1974, c. 195; 1986, c. 211.

§40.1-51.8. Exemptions.
The provisions of this article shall not apply to any of the following:

1. Boilers or unfired pressure vessels owned or operated by the federal government or
any agency thereof;

2. Boilers or fired or unfired pressure vessels used in or on the property of private res-
idences or apartment houses of less than four apartments;
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3. Boilers of railroad companies maintained on railborne vehicles or those used to pro-
pel waterborne vessels;

4. Hobby or model boilers as defined in § 40.1-51.19:1;

5. Hot water supply boilers, water heaters, and unfired pressure vessels used as hot
water supply storage tanks heated by steam or any other indirect means when the fol-
lowing limitations are not exceeded:

a. A heat input of 200,000 British thermal units per hour;
b. A water temperature of 210° Fahrenheit;
c. A water-containing capacity of 120 gallons;

6. Unfired pressure vessels containing air only which are located on vehicles or vessels
designed and used primarily for transporting passengers or freight;

7. Unfired pressure vessels containing air only, installed on the right-of-way of railroads
and used directly in the operation of trains;

8. Unfired pressure vessels used for containing water under pressure when either of the
following are not exceeded:

a. A design pressure of 300 psi; or
b. A design temperature of 210° Fahrenheit;

9. Unfired pressure vessels containing water in combination with air pressure, the com-
pression of which serves only as a cushion, that do not exceed:

a. A design pressure of 300 psi;
b. A design temperature of 210° Fahrenheit; or
c. A water-containing capacity of 120 gallons;

10. Unfired pressure vessels containing air only, providing the volume does not exceed
eight cubic feet nor the operating pressure is not greater than 175 pounds;

11. Unfired pressure vessels having an operating pressure not exceeding fifteen pounds
with no limitation on size;

12. Pressure vessels that do not exceed:

a. Five cubic feet in volume and 250 pounds per square inch gauge pressure;
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b. One and one-half cubic feet in volume and 600 pounds per square inch gauge pres-
sure; and

c. An inside diameter of six inches with no limitations on gauge pressure;

13. Pressure vessels used for transportation or storage of compressed gases when con-
structed in compliance with the specifications of the United States Department of Trans-
portation and when charged with gas marked, maintained, and periodically requalified
for use, as required by appropriate regulations of the United States Department of Trans-
portation;

14. Stationary American Society of Mechanical Engineers (ASME) LP-Gas containers
used exclusively in propane service with a capacity that does not exceed 2,000 gallons
if the owner of the container or the owner's servicing agent:

a. Conducts an inspection of the container not less frequently than every five years, in
which all visible parts of the container, including insulation or coating, structural attach-
ments, and vessel connections, are inspected for corrosion, distortion, cracking, evid-
ence of leakage, fire damage, or other condition indicating impairment;

b. Maintains a record of the most recent inspection of the container conducted in accord-
ance with subdivision a; and

c. Makes the records required to be maintained in accordance with subdivision b avail-
able for inspection by the Commissioner;

15. Unfired pressure vessels used in and as a part of electric substations owned or oper-
ated by an electric utility, provided such electric substation is enclosed, locked, and inac-
cessible to the public; or

16. Coil type hot water boilers without any steam space where water flashes into steam
when released through a manually operated nozzle, unless steam is generated within
the coil or unless one of the following limitations is exceeded:

a. Three-fourths inch diameter tubing or pipe size with no drums or headers attached;
b. Nominal water containing capacity not exceeding six gallons; and
c. Water temperature not exceeding 350° Fahrenheit.

1972, c. 237; 1977, c. 301; 1978, c. 355; 1986, c. 211; 1988, c. 289; 1990, c. 226; 1993,
c. 543; 1999, c. 335; 2000, c. 898; 2012, c. 332; 2013, c. 171.
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§40.1-51.9. Employment and appointment of inspectors and other personnel; inspec-
tions; reports.

The Commissioner is authorized to employ persons to enforce the provisions of this
chapter and the regulations of the Board. He shall be authorized to require examinations
or other information which he deems necessary to aid him in determining the fitness,
competency, and professional or technical expertise of any applicant to perform the
duties and tasks to be assigned.

The Commissioner is authorized to appoint a Chief Inspector and to certify special
inspectors who shall meet all qualifications set forth by the Commissioner and the
Board. Special inspectors shall be authorized to inspect specified premises and without
cost or expense to the Commonwealth. Reports of all violations of the regulations or of
this chapter shall be immediately made to the Commissioner. Other reports shall be
made as required by the Commissioner.

1972, c. 237; 1974, c. 195; 1995, c. 97.

§40.1-51.9:1. Examination of inspectors; certificate of competency required.

A. All applicants for the position of inspector authorized by § 40.1-51.9 shall be required
to have successfully completed an examination monitored by the Examining Board and
to have received a certificate of competency from the Commissioner prior to com-
mencing their duties. A fee as set under subsection A of § 40.1-51.15 shall be charged
each applicant taking the inspector's examination.

B. Each inspector holding a valid certificate of competency and who conducts inspec-
tions, as provided by this chapter, shall be required to obtain an identification card bien-
nially, not later than June 30 of the year in which the identification card is required.
Application for the identification card shall be made on forms furnished by the Depart-
ment upon request. Each application shall be submitted to the Department, accom-
panied by a post-office money order or check drawn to the order of the Treasurer of
Virginia in the amount as set under subsection A of § 40.1-51.15.

1974, c. 195; 1986, c. 266; 1997, c. 212.

§40.1-51.9:2. Financial responsibility requirements for contract fee inspectors.

A. Contract fee inspectors inspecting or certifying regulated boilers or pressure vessels
in the Commonwealth shall maintain evidence of their financial responsibility, including
compensation to third parties, for bodily injury and property damage resulting from, or dir-
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ectly relating to, an inspector's negligent inspection or recommendation for certification
of a boiler or pressure vessel.

B. Documentation of financial responsibility, including documentation of insurance or
bond, shall be provided to the Chief Inspector within thirty days after certification of the
inspector. The Chief Inspector may revoke an inspector's certification for failure to
provide documentation of financial responsibility in a timely fashion.

C. The Safety and Health Codes Board is authorized to promulgate regulations requiring
contract fee inspectors, as a condition of their doing business in the Commonwealth, to
demonstrate financial responsibility sufficient to comply with the requirements of this
chapter. Regulations governing the amount of any financial responsibility required by the
contract fee inspector shall take into consideration the type, capacity and number of boil-
ers or pressure vessels inspected or certified.

D. Financial responsibility may be demonstrated by self-insurance, insurance, guaranty
or surety, or any other method approved by the Board, or any combination thereof, under
the terms the Board may prescribe. A contract fee inspector whose financial respons-
ibility is accepted by the Board under this subsection shall notify the Chief Inspector at
least thirty days before the effective date of the change, expiration, or cancellation of any
instrument of insurance, guaranty or surety.

E. Acceptance of proof of financial responsibility shall expire on the effective date of any
change in the inspector's instrument of insurance, guaranty or surety, or the expiration
date of the inspector's certification. Application for renewal of acceptance of proof of fin-
ancial responsibility shall be filed thirty days before the date of expiration.

F. The Chief Inspector, after notice and opportunity for hearing, may revoke his accept-
ance of evidence of financial responsibility if he determines that acceptance has been
procured by fraud or misrepresentation, or a change in circumstances has occurred that
would warrant denial of acceptance of evidence of financial responsibility under this sec-
tion or the requirements established by the Board pursuant to this section.

G. Itis not a defense to any action brought for failure to comply with the requirement to
provide acceptable evidence of financial responsibility that the person charged believed
in good faith that the owner or operator of an inspected boiler or pressure vessel pos-
sessed evidence of financial responsibility accepted by the Chief Inspector or the Board.

1996, c. 294.
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§40.1-51.10. Right of access to premises; certification and recertification; inspection
requirements.

A. The Commissioner, his agents or special inspectors shall have free access, during
reasonable hours to any premises in the Commonwealth where a boiler or pressure ves-
sel is being constructed, operated or maintained, or is being installed to conduct a vari-
ance review, an owner-user inspection agency audit, an emergency repair review, an
accident investigation, a violation follow-up, and a secondhand or used boiler review for
the purpose of ascertaining whether such boiler or pressure vessel is being constructed,
operated or maintained in accordance with this chapter.

B. On and after January 1, 1973, no boiler or pressure vessel used or proposed to be
used within this Commonwealth, except boilers or pressure vessels exempted by this
chapter, shall be installed, operated or maintained unless it has been inspected by the
Commissioner, his agents or special inspectors as to construction, installation and con-
dition and shall be certified. A fee as set under subsection A of § 40.1-51.15 shall be
charged for each inspection certificate issued. In lieu of such fees both for certification
and recertification, an authorized owner-user inspection agency shall be charged annual
filing fees as set under subsection A of § 40.1-51.15.

C. Recertification shall be required as follows:

1. Power boilers and high pressure, high temperature water boilers shall receive a cer-
tificate inspection annually and shall also be externally inspected annually while under
pressure if possible;

2. Heating boilers shall receive a certificate inspection biennially;

3. Pressure vessels subject to internal corrosion shall receive a certificate inspection
biennially;

4. Pressure vessels not subject to internal corrosion shall receive a certificate inspection
atintervals set by the Board, but internal inspection shall not be required of pressure ves-
sels, the content of which are known to be noncorrosive to the material of which the
shell, heads or fittings are constructed, either from the chemical composition of the con-
tents or from evidence that the contents are adequately treated with a corrosion inhibitor,
provided that such vessels are constructed in accordance with the rules and regulations
of the Board;

5. Nuclear vessels within the scope of this chapter shall be inspected and reported in
such form and with such appropriate information as the Board shall designate;
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6. A grace period of two months beyond the periods specified in subdivisions 1, 2, 3 and
4 of this subsection may elapse between certificate inspections. The Chief Inspector
may extend a certificate for up to three additional months beyond such grace period sub-
ject to a satisfactory external inspection of the object and receipt of a fee as set under
subsection A of § 40.1-51.15 for each month of inspection beyond the grace period.

D. Inspection requirements for operating equipment shall be in accordance with gen-
erally accepted practice and compatible with the actual service conditions and shall
include but not be limited to the following criteria:

1. Previous experience, based on records of inspection, performance and maintenance;
2. Location, with respect to personnel hazard;

3. Qualifications and competency of inspection and operating personnel;

4. Provision for related safe operation controls; and

5. Interrelation with other operations outside of the scope of this chapter.

E. Based upon documentation of such actual service conditions by the owner or user of
the operating equipment, the Board may, in its discretion, permit variations in the inspec-
tion requirements as provided in this section.

F. If, at the discretion of the Commissioner, a hydrostatic test shall be deemed neces-
sary, it shall be made by the owner or user of the boiler or pressure vessel.

G. All boilers, other than cast iron sectional boilers, and pressure vessels to be installed
in this Commonwealth after the six-month period from the date upon which the rules and
regulations of the Board shall become effective shall be inspected during construction as
required by the applicable rules and regulations of the Board.

H. Ninety-one days after expiration of a certificate for any boiler or pressure vessel sub-
ject to this section, the Commissioner may assign an agent or special inspector to
inspect such boiler or pressure vessel, and its owner or operator shall be assessed a fee
for such inspection. The fee shall be established in accordance with subsection A of §
40.1-51.15.

1972, c. 237; 1974, c. 195; 1976, c. 288; 1986, c. 266; 1988, c. 289; 1992, c. 3; 1993, c.
544; 1995, c. 97; 1997, c. 212; 2005, c. 387.

§40.1-51.10:1. Issuance of certificates; charges.
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The Commissioner may designate special inspectors and contract fee inspectors to
issue inspection certificates for boilers and pressure vessels they have inspected. If no
defects are found or when the boiler or pressure vessel has been corrected in accord-
ance with regulations, the designated special inspector or contract fee inspector shall
issue a certificate on forms furnished by the Department. The designated special
inspector or contract fee inspector shall collect the inspection certificate fee required
under § 40.1-51.10 at the time of the issuance of the certificate and forward the fee and a
duplicate of the certificate to the chief inspector immediately.

Each designated special inspector or contract fee inspector may charge a fee as set
under subsection A of § 40.1-51.15 for each certificate issued, but the charge shall not
be mandatory. No charge shall be made unless the inspector has previously contracted
therefor.

1997, c. 212.

§40.1-51.11. Suspension of inspection certificate; injunctive relief.

A. The Commissioner or his authorized representative may at any time suspend an
inspection certificate when, in his opinion, the boiler or pressure vessel for which it was
issued, cannot be operated without menace to the public safety, or when the boiler or
pressure vessel is found not to comply with the rules and regulations herein provided.
Each suspension of an inspection certificate shall continue in effect until such boiler or
pressure vessel shall have been made to conform to the rules and regulations of the
Board, and until such inspection certificate shall have been reinstated. No boiler or pres-
sure vessel shall be operated during the period of suspension.

B. Notwithstanding any other provision of this chapter to the contrary, in the event of viol-
ation of any provision of this chapter or the regulations promulgated thereunder, the
Board or the Commissioner may petition any appropriate court of record for relief by
injunction, without being compelled to allege or prove that an adequate remedy at law
does not exist.

1972, c. 237; 1981, c. 39; 2000, c. 728.

§40.1-51.11:1. Owner-user inspection agencies.

Any person, firm, partnership or corporation operating pressure vessels in this Com-
monwealth may seek approval and registration as an owner-user inspection agency by
filing an application with the chief inspector on forms prescribed and available from the
Department, and request approval by the Board. Each application shall be accompanied

-99-


http://law.lis.virginia.gov/vacode/40.1-51.10/
http://law.lis.virginia.gov/vacode/40.1-51.15/
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0212
http://lis.virginia.gov/cgi-bin/legp604.exe?001+ful+CHAP0728

by a fee as set under subsection A of § 40.1-51.15 and a bond in the penal sum of
$5,000 which shall continue to be valid during the time the approval and registration of
the company as an owner-user inspection agency is in effect. Applicants meeting the
requirements of the rules and regulations for approval as owner-user inspection agen-
cies will be approved and registered by the Board. The Board shall withdraw the
approval and registration as an owner-user inspection agency of any person, firm, part-
nership or corporation which fails to comply with all rules and regulations applicable to
owner-user inspection agencies. Each owner-user inspection agency shall file an
annual statement as required by the rules and regulations, accompanied by a filing fee
as set under subsection A of § 40.1-51.15.

1974, c. 195; 1986, c. 266; 1997, c. 212.

§40.1-51.12. Violation for operating boiler or pressure vessel without inspection cer-
tificate; civil penalty.

A. After twelve months following July 1, 1972, it shall be unlawful for any person, firm,
partnership or corporation to operate in this Commonwealth a boiler or pressure vessel
without a valid inspection certificate. Any owner, user, operator or agent of any such per-
son who actually operates or is responsible for operating such boiler or pressure vessel
thereof who operates a boiler or pressure vessel without such inspection certificate, or at
a pressure exceeding that specified in such inspection certificate shall be in violation of
this section and subject to a civil penalty not to exceed $100. Each day of such violation
shall be deemed a separate offense.

B. All procedural rights guaranteed to employers pursuant to § 40.1-49.4 shall apply to
penalties under this section.

C. Investigation and enforcement for violations of this section shall be carried out by the
Department of Labor and Industry. Civil penalties imposed for violations of this section
shall be paid into the general fund.

1972, c. 237; 1995, c. 97.

§40.1-51.13. Posting of certificate.

Certificates shall be posted in the room containing the boiler or pressure vessel inspec-
ted. If the boiler or pressure vessel is not located within the building the certificate shall
be posted in a location convenient to the boiler or pressure vessel inspected, or in any

place where it will be accessible to interested parties.

1972, c. 237; 1990, c. 226.
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§40.1-51.14. When inspection certificate for insured boiler or pressure vessel invalid.
No inspection certificate issued for an insured boiler or pressure vessel based upon a
report of a special inspector shall be valid after the boiler or pressure vessel for which it
was issued shall cease to be insured by a company duly authorized to issue policies of
insurance in this Commonwealth.

1972, c. 237.

§40.1-51.15. Fees.

A. The Safety and Health Codes Board shall establish fees required under this chapter.
Following the close of any biennium, when the account for the Safety and Health Codes
Board shows expenses allocated to it for the past biennium to be more than ten percent
greater or less than moneys collected on behalf of the Board, it shall revise the fees
levied by it for licensure and renewal thereof so that the fees are sufficient but not excess-
ive to cover expenses. Such revisions, and the underlying rationale, shall be included in
the Department's Annual Report submitted pursuantto § 40.1-4.1.

B. The owner or user of a boiler or pressure vessel required by this chapter to be
reviewed shall pay directly to the Commissioner, upon completion of inspection, fees in
accordance with the following schedule:

1. Conducting or participating in reviews and surveys of boiler or pressure vessel man-
ufacturers or repair organizations for the purpose of national accreditation, shall be
charged a fee as set under subsection A per review or survey.

2. a. All other inspections, including variance reviews, emergency repair reviews, and
reviews of secondhand or used boilers or pressure vessels made by the Commissioner
or his appointed representative shall be charged a fee as set under subsection A.

b. "Secondhand" shall mean an object which has changed ownership and location after
primary use.

C. The Commissioner shall transfer all fees so received to the State Treasurer for
deposit into the general fund of the state treasury.

1972, c. 237; 1985, c. 40; 1986, c. 266; 1988, c. 289; 1993, c. 544; 1995, c. 97; 1997, c.
212.

§40.1-51.15:1. Only one inspection necessary.
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Inspection under the provisions of this chapter shall constitute compliance with and shall
be in lieu of any boiler or pressure vessel inspection required by Chapter 6 (§ 36-97 et
seq.) of Title 36.

1980, c. 464; 1992, c. 3.

§40.1-51.16. Appeals.

Any person aggrieved by an order or an act of the Board or Commissioner under this
chapter may appeal such order or act to the Board pursuant to the provisions of the
Administrative Process Act (§ 2.2-4000 et seq.). Final orders of the Board may be
appealed pursuant to the Administrative Process Act.

1972, c. 237; 1986, c. 615; 1988, c. 289.

§40.1-51.17. Effect of chapter on local ordinances and regulations.

Nothing in this chapter shall be construed as repealing any valid local ordinance or reg-
ulation now in effect adopted pursuant to general law or charter provision; provided, how-
ever, that if any such ordinance or regulation is less strict than any standard rule or
regulation promulgated or adopted by the Board, then such ordinance or regulation shall
be superseded by the applicable standard or regulation of the Board except as provided
in §40.1-51.19.

1972, c. 237.

§40.1-51.18. Repealed.
Repealed by Acts 2015, c. 709, cl. 2.

§40.1-51.19. Variances.

Upon application pursuant to the provisions of subdivision (9) of § 40.1-6, the Com-
missioner may allow variances from a specific regulation provided the applicant proves
by clear and convincing evidence his boiler or pressure vessel meets substantially equi-
valent operating criteria and standards.

1972, c. 237; 1990, c. 226.

§40.1-51.19:1. Definitions.
As used in this article:

"Hobby boiler" means any boiler used solely for demonstration, exhibition, ceremonial or
educational purposes, including but not limited to, historical artifacts such as portable
and stationary show boilers, farm traction engines, and locomotives.
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"Model boiler" means any boiler fabricated to demonstrate an original design or to repro-
duce or replicate a historic artifact, and used primarily for demonstration, exhibition, or
educational purposes.

1999, c. 335; 2000, c. 898.

§40.1-51.19:2. Applicability.
Hobby and model boilers may continue in operation but shall be in compliance with the
provisions of this article by July 1, 2000.

1999, c. 335; 2000, c. 898.

§40.1-51.19:3. Inspection and testing.

A. A hobby or model boiler shall be inspected every two years inclusive. It shall be the
duty of the owner of any hobby or model boiler to obtain and display an inspection cer-
tificate. A hobby or model boiler can be placed in honoperating status upon written noti-
fication to the chief inspector. Normal inspection procedures apply when reinstating the
boiler.

B. The inspection of every hobby or model boiler shall include an examination of or for
the following:

1. The fusible plug, if provided in the original design.

2. The safety valve or valves. Such valve or valves shall be (i) marked with an American
Society of Mechanical Engineers (ASME) stamp, (ii) set at or below the maximum allow-
able working pressure, and (iii) sealed in a manner that does not allow tampering with
the valve without destroying the seal. The requirement of clause (i) shall be waived for
model boilers upon the passage of an accumulation test.

3. Internal corrosion.
4. Leakage.
5. The boiler power piping, up to and including the first valve.

C. A hobby or model boiler shall be subjected to nondestructive testing, at the owner's
expense, to determine the maximum allowable working pressure in accordance with
Boiler and Pressure Vessel Regulations (16VAC25-50-10 et seq.).

D. All hobby and model boilers shall pass a hydrostatic test. The pressure shall be at
one and one-quarter maximum allowable working pressure, as determined by the inspec-
tion certificate and as deemed necessary based on inspections or other evidence. A
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hobby or model boiler that does not meet the requirements of the ASME code and is not
registered in the Commonwealth shall, at the owner's expense, be tested to one and
one-half times the maximum allowable working pressure for hobby boilers and twice the
maximum allowable working pressure for model boilers and, to be operated, shall have
a successful (i) for lap seam and nonstandard welded boilers only, complete radio-
graphic or ultrasonic examination of the long or longitudinal seam; (ii) ultrasonic exam-
ination for metal thickness, and for the purpose of calculating the maximum allowable
working pressure, the thinnest reading shall be used; and (iii) for hobby boilers with lap
seam construction, dye penetrant or magnetic particle examination for cracks with an
ultrasonic or radiographic examination of areas where testing shows possible cracks.

The requirements of this subsection for hobby boilers only testing to one and one-half
times the maximum allowable working pressure or full radiographic or ultrasonic exam-
ination may be waived after the initial inspection if the inspector finds that the general
standards of subsection B are met and the safety valve or valves are set at the maximum
allowable working pressure determined by the following: calculations from the ultrasonic
results or 100 pounds per square inch, whichever is lower. If a variance is requested for
butt strap hobby boilers, the Commissioner shall not deny such variance request without
a given, valid reason.

The requirements of this subsection for model boilers only for testing to twice the max-
imum allowable working pressure or full radiographic or ultrasonic examination may be
waived after the initial inspection if the inspector finds that the general standards of sub-
section B are met and the safety valve or valves are set at the maximum allowable work-
ing pressure determined by the following: calculations from the ultrasonic results or 100
pounds per square inch, whichever is lower.

Any boiler which has been without a documented inspection within the past twenty years
must have a two times maximum allowable working pressure hydro test prior to its oper-
ation.

E. Any hobby or model boiler holding a current out-of-state inspection certificate shall be
accepted by the Commonwealth of Virginia, provided the inspection standards meet or
exceed standards adopted by the Commonwealth.

1999, c. 335; 2000, cc. 879, 898.

§40.1-51.19:4. Operations and maintenance.
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A. A hobby or model boiler must be attended by a person reasonably competent to oper-
ate such boiler when in operation. For the purposes of this section, a hobby or model
boiler may be considered as not being in operation when all of the following conditions
exist:

1. The water level is at least one-third of the water gauge glass;
2. The fire is banked and the draft doors closed or the fire is extinguished; and

3. The boiler pressure is at least twenty pounds per square inch below the lowest safety
valve set pressure.

B. All welding performed on hobby or model boilers shall be done by an "R" stamp
holder in accordance with the inspection code of the National Board of Boiler and Pres-
sure Vessel Inspectors.

C. Repairs to longitudinal riveted joints are prohibited.
1999, c. 335; 2000, c. 898.

§40.1-51.19:4.1. Variances.

Upon application pursuant to the provisions of subdivision 9 of § 40.1-6, the Com-
missioner may allow variances from a specific statutory requirement of this article
provided the applicant proves by clear and convincing evidence his hobby or model
boiler meets substantially equivalent construction and operating criteria and standards.

2000, cc. 879, 898.

§40.1-51.19:5. Civil penalty.

A. It shall be unlawful for any person, firm, partnership or corporation to operate in the
Commonwealth a hobby or model boiler without a valid certificate. Any such person
shall be subject to a civil penalty as provided by § 40.1-51.12.

B. Any owner or user who leaves or causes to leave a hobby or model boiler unattended
while in operation at an event to which members of the general public are invited shall
be in violation of this article and subject to a civil penalty not to exceed $5,000. Each
instance of such violation shall be deemed a separate offense.

1999, c. 335; 2000, c. 898.

Business Opportunity Sales Act
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§59.1-262. Short title.
This chapter shall be known and may be cited as the "Business Opportunity Sales Act."

1979, c. 523.

§59.1-263. Definitions.

A. For purposes of this chapter, "business opportunity" means the sale of any products,
equipment, supplies or services which are sold to a purchaser upon payment of an initial
required consideration exceeding $500 for the purpose of enabling such purchaser to
start a business, and in which the seller:

1. Represents that the seller will provide locations or assist the purchaser in finding loc-
ations for the use or operation of vending machines, racks, display cases or other similar
devices, or currency-operated amusement machines or devices, on premises neither
owned nor leased by the purchaser or seller; or

2. Represents that it will purchase any or all products made, produced, fabricated,
grown, bred or modified by the purchaser using in whole or in part the supplies, services
or chattels sold by the seller to the purchaser; or

3. Guarantees that the purchaser will derive income from the business opportunity which
exceeds the price paid for the business opportunity, or that the seller will refund all or
part of the price paid for the business opportunity, or repurchase any of the products,
equipment, supplies or chattels supplied by the seller, if the purchaser is not satisfied
with the business opportunity; or

4. Represents that the seller will provide a sales program or marketing program which
will enable the purchaser to derive income from the business opportunity which exceeds
the price paid for the business opportunity.

B. Exclusions. -- Such definition of "business opportunity" shall not include the following:
1. A security as defined by § 13.1-501; or
2. A franchise as defined in subsection A of § 13.1-559 or § 59.1-21.10; or

3. A license granted by a general merchandise retailer which allows the licensee to sell
goods, equipment, supplies, products or services to the general public under the
retailer's trademark, trade name or service mark, provided that such general mer-
chandise retailer has been doing business in the Commonwealth continuously for five
years prior to the granting of such license and such general merchandise retailer also

- 106 -


http://law.lis.virginia.gov/vacode/13.1-501/
http://law.lis.virginia.gov/vacode/13.1-559/
http://law.lis.virginia.gov/vacode/59.1-21.10/

sells the same goods, equipment, supplies, products or services directly to the general
public; or

4. A newspaper distribution system; or

5. The sale of an on-going business. An "on-going business" as used herein is one
which for at least twelve months previous to the sale: (i) has been operated from a spe-
cific location, (ii) has been open for business to the general public and (iii) has had all
equipment and supplies necessary for operating the business located at such specific
location; or

6. The sale of sales demonstration equipment and materials furnished at cost for use in
making sales and not for resale; or

7. A contract or agreement by which a retailer of goods or services is granted the right to
sell goods or services within, or appurtenant to, a retail business establishment as a
department or division thereof.

1979, c. 523; 1985, c. 242.

§59.1-264. Written disclosure statement required.

A. At least forty-eight hours prior to the time the purchaser signs a business opportunity
contract, or at least forty-eight hours prior to the receipt of any consideration therefor by
the seller, whichever occurs first, the seller shall provide the prospective purchaser with
a written document, the cover sheet of which is entitled in at least ten-point boldface cap-
ital letters "DISCLOSURES REQUIRED BY VIRGINIA LAW." Under this title shall
appear the following statement in at least ten-point type: "The Commonwealth of Virginia
has not reviewed and does not approve, recommend, endorse or sponsor any business
opportunity. The information contained in this disclosure has not been verified by the
Commonwealth. If you have any questions about this investment, see an attorney before
you sign a contract or agreement." Nothing except the title and required statement shall
appear on the cover sheet. The disclosure document shall also contain the following:

1. The name of the seller; whether the seller is doing business as an individual, part-
nership, or corporation; the names under which the seller has done, is doing or intends
to do business in Virginia; and the name of any parent or affiliated company which is leg-
ally obligated to engage in business transactions with purchasers.

2. The names, addresses and titles of the seller's officers, directors, trustees, general
partners, general managers, principal executives, and any other person charged with
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responsibility for the seller's business activities relating to the sale of business oppor-
tunities.

3. The length of time the seller has:
a. Sold business opportunities;

b. Sold business opportunities involving the product, products, equipment, supplies, or
services currently being offered to the purchaser.

4. A full and detailed description of the actual services that the business opportunity
seller agrees to perform for the purchaser.

5. A copy of a financial statement of the seller, which shall not be older than thirteen
months, which shall be updated to reflect any material changes in the seller's financial
condition.

6. The following statement:

"If the seller fails to deliver the product, products, equipment or supplies necessary to
begin substantial operation of the business within forty-five days of the delivery date
stated in your contract, you may notify the seller in writing of your termination of the con-
tract."

B. If training of any type is promised by the seller, the disclosure statement shall set forth
a complete description of the training and the length of the training.

C. If the seller promises services to be performed in connection with the placement of the
equipment, product, products, or supplies at any location or at various locations, the dis-
closure statement must set forth the full nature of those services as well as the nature of
the agreements to be made with the owners or managers of the location or locations
where the purchaser's equipment, product, products or supplies will be placed.

D. If the business opportunity seller is required to secure a bond or establish a trust
deposit pursuant to § 59.1-265, the document shall state in at least ten-point type, either:

1. "As required by Virginia law, the seller has secured a bond issued by

.............................. (name and address of surety company), a surety

company authorized to do business in this State. Before signing a contract to
purchase this business opportunity, you should check with the surety company
to determine the bond's current status," or

2."As required by Virginia law, the seller has established a trust
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account With.......cccceeveiiciecece (name and address of bank

or savings institution). Before signing a contract to purchase this business
opportunity, you should check with the bank or savings institution to
determine the current status of the trust account."

E. If the seller makes any statement concerning sales or earnings or any range of sales
or earnings that the purchaser may reasonably expect to be made through this business
opportunity, the document shall disclose:

1. The total number of purchasers of business opportunities within the United States
involving the product, products, equipment, supplies or services being offered who, to
the seller's knowledge, have actually received earnings in the amount or range spe-
cified, within three years prior to the date of the disclosure statement, and

2. The total number of purchasers of business opportunities within the United States
involving the product, products, equipment, supplies, or services being offered within
three years prior to the date of the disclosure statement.

1979, c. 523.

§59.1-265. Seller required to obtain bond or establish escrow account; action for dam-
ages against bond or account; limitation on liability of surety or escrow agent.

Before the business opportunity seller makes any of the representations set forth in §
59.1-263, the seller shall either have obtained a surety bond issued by a surety company
authorized to do business in this Commonwealth or have established an escrow account
with any credit union or any licensed and insured commercial bank or savings institution
located in the Commonwealth of Virginia. The amount of the bond or escrow account
shall be an amount not less than $50,000. Any person who is damaged by any violation
of this chapter or by the business opportunity seller's breach of the contract for the busi-
ness opportunity sale or of any obligation arising therefrom may bring an action against
the bond or escrow account to recover damages suffered; provided, however, that the
aggregate escrow liability of the surety or escrow agents under any such bond or escrow
account shall be only for actual damages and in no event shall exceed the amount of the
bond or escrow account.

1979, c. 523; 1996, c. 77.

§59.1-266. Prohibited acts.
No business opportunity seller shall:
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1. Represent that the business opportunity provides income or earning potential of any
kind unless the seller has documented data to substantiate the claims of income or earn-
ing potential and discloses such data to the prospective purchaser at the time such rep-
resentations are made; or

2. Use the trademark, service mark, trade names, logotype, advertising or other com-
mercial symbol of any business which does not either control the ownership interestin
the seller or is not legally obligated for all representations made by the seller in regard to
the business opportunity, unless itis clear from the circumstances that the owner of the
commercial symbol is not involved in the sale of the business opportunity; or

3. Make or authorize the making of any reference to its compliance with this chapter in
any advertisement or other contact with prospective purchasers.

1979, c. 523.

§59.1-267. Contracts required to be in writing; contents.
A. Every business opportunity sales contract shall be in writing and a copy shall be
given to the purchaser at the time he signs the contract.

B. Every contract for the sale of a business opportunity shall include the following:
1. The terms and conditions of payment;

2. A full and detailed description of the acts or services that the business opportunity
seller undertakes to perform for the purchaser;

3. The seller's principal business address and the name and address of its agent in the
Commonwealth of Virginia authorized to receive service of process;

4. A full and detailed description of any product, products, equipment or supplies the
business opportunity seller is to deliver to the purchaser;

5. The approximate delivery date of any product, products, equipment, or supplies the
business opportunity seller is to deliver to the purchaser.

1979, c. 523.

§59.1-268. Purchaser's remedies.

If a business opportunity seller (i) uses any untrue or misleading statements in the sale
of a business opportunity, (ii) fails to give the proper disclosures in the manner required
by § 59.1-264, or (iii) fails to deliver the equipment, supplies, product or products neces-
sary to begin substantial operation of the business within forty-five days of the delivery
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date stated in the business opportunity contract, or if the contract does not comply with
the requirements of § 59.1-267, then, within one year of the date of the contract, upon
written notice to seller, the purchaser may void the contract and shall be entitled to
receive from the business opportunity seller all sums paid to the business opportunity
seller. Upon receipt of such sums, the purchaser shall make available to the seller at the
purchaser's address or at the places at which they are located at the time such notice is
given, all product, products, equipment and supplies received by the purchaser. No pur-
chaser shall be entitled to any unjust enrichment by exercise of the remedies provided in
this subsection.

Any purchaser injured by (i) a violation of this chapter, (ii) the business opportunity
seller's breach of a contract subject to this chapter, or (iii) by any obligation arising there-
from may bring a civil action for recovery of damages, including reasonable attorney's
fees.

Upon complaint of any person that a business opportunity seller has violated the pro-
visions of this chapter, the circuit court wherein the violation is alleged to have occurred
shall have jurisdiction to enjoin such seller from further violations of this chapter.

The remedies provided herein shall be in addition to any other remedies provided for by
law orin equity.

1979, c. 523.

§59.1-269. Penalty; limitation.

A. Any person who shall knowingly and willfully make, or cause to be made, any false
statement in any disclosure statement or contract subject to the provisions of this
chapter, or who shall knowingly and willfully commit any act prohibited by § 59.1-266
with the intent to defraud or to deceive a purchaser as to any material fact shall be guilty
of a Class 4 felony.

B. Any person who shall knowingly make or cause to be made any false statementin
any disclosure statement or contract subject to the provisions of this chapter or who shall
commit any act prohibited by § 59.1-266 shall be guilty of a Class 1 misdemeanor.

C. No prosecution under this section shall be begun more than three years from the date
of the alleged offense.

1979, c. 523.

BVU Authority Act
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§15.2-7200. Short title.
This chapter shall be known and may be cited as the BVU Authority Act.

2010, cc. 117, 210.

§15.2-7201. Creation; public purpose.
There is hereby created a political subdivision of the Commonwealth known as the BVU
Authority.

The BVU Authority is created for the express purpose of receiving, by operation of this
chapter, the powers, assets, and debts of that separately managed and financed division
of the City of Bristol, Virginia, heretofore known as Bristol Virginia Utilities and to provide
the services Bristol Virginia Utilities has provided or may lawfully provide. The General
Assembly therefore deems this to be an entity conversion and for all purposes the BVU
Authority is the same entity as Bristol Virginia Utilities, which is hereby converted to the
BVU Authority. The BVU Authority shall exercise the rights and duties as hereinafter set
out to provide the various utility services it currently lawfully provides all subject to the
limitations as are herein set forth or referenced.

2010, cc. 117, 210.

§15.2-7202. Definitions.
As used in this chapter, unless the context requires a different meaning:

"Authority" means the BVU Authority created by entity conversion of Bristol Virginia Util-
ities by this chapter.

"Board," "Authority Board," or "Board of Directors" means the governing body of the
Authority.

"Bonds" means any bonds, notes, debentures, bond acceptance notes, or other evid-
ence of financial indebtedness either issued or assumed by the Authority pursuant to this
chapter.

"Bristol Virginia Utilities Board" means the Board of Directors of Bristol Virginia Utilities
governing that entity until the Authority Board takes office on July 1, 2010.

"City" means the City of Bristol, Virginia.
"City Council" means the City Council of the City of Bristol, Virginia.
"Commission" means the Virginia State Corporation Commission.

"Commonwealth" means the Commonwealth of Virginia.
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"Infrastructure” means all property, whether attached to real property or not, now used by
Bristol Virginia Utilities and hereafter used by the Authority for the provision of (i) electric,
water, sewer, telecommunications, internet, and cable television services and (ii) all
other utility services the Authority may lawfully provide.

"MLEC" means any city, county, or town certificated to provide local exchange and/or
interexchange telecommunications services pursuant to § 56-265.4:4 and any authority
granted such powers pursuantto § 15.2-7209.

"Political subdivision" means, when referring to an entity other than the Authority, a loc-
ality, authority, or other public body of the Commonwealth or of any state in which the
Authority does business.

"Utility," "utilities," or "utility services" means and includes electric, water, sewer, and
telecommunications, internet and cable television services, including all other services
that might be lawfully rendered by use of its fiber optic system.

2010, cc. 117, 210; 2016, cc. 724, 725.

§15.2-7203. BVU Authority; operating name or names.
The name of the Authority shall be BVU Authority.

The BVU Authority is hereby authorized to operate under the names BVU, BVU OptiNet,
CPC OptiNet, and BVU Focus. The name of the Authority and any division or operating
name may be changed upon approval of a simple majority of the Board. The Board may
adopt additional operating names in the future. The Authority shall comply with requisite
fictitious name recording requirements for any areas in which it is doing business.

2010, cc. 117, 210; 2016, cc. 724, 725.

§15.2-7204. Divisions.
The Board may create such divisions of the Authority as it deems expedient to perform
such services as are authorized by statute.

2010, cc. 117, 210.

§15.2-7205. Board of Directors; membership.

A. The powers of the Authority shall be vested in the Authority Board of Directors con-
sisting of five directors. The number of directors shall not be altered by the Authority
Board.

B. The Authority Board shall be constituted as follows:
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1. One director who is a citizen of the City of Bristol, Virginia, and is not a member of the
Bristol City Council, appointed by the Speaker of the House of Delegates.

2. One director who is a member of the Bristol City Council, appointed by the Bristol City
Council to serve a four-year term coterminous with his term on the Council.

3. One director who is a citizen of Washington County and is not a member of the Wash-
ington County Board of Supervisors, appointed by the Senate Committee on Rules.

4. One director who is a citizen of the City of Bristol, Virginia, who is engaged in busi-
ness and is not a member of the Bristol City Council, appointed by the Authority Board.
However, the first such director shall be appointed by the Bristol City Council for a term
that ends the sooner of July 1, 2017, or the date upon which the Authority Board
appoints a director to this position to serve the remainder of the initial four-year term. The
Authority Board shall appoint a director to this position thereafter.

5. One director who is a member of the Washington County, Virginia, Board of Super-
visors, appointed by the Washington County Board of Supervisors to serve a four-year
term coterminous with his term on the Board of Supervisors.

C. The four-year term of all directors shall begin July 1, 2016. The term of Authority
Board membership for any director thereafter shall be four years.

D. Each director who is a member of the Bristol City Council or Washington County
Board of Supervisors may serve as many terms as the appointing governing body
decides as long as the appointee remains a member of the relevant governing body. The
governing body may appoint a different member of the Council or Board of Supervisors

at the end of any appointee's four-year Council or Board term or upon the exit of the mem-
ber from the governing body. In the latter case, the new appointee shall serve for the
remainder of the term vacated by an exiting member of the governing body.

E. If funds are available, each director may be reimbursed by the Authority for the
amount of actual expenses incurred by him in the performance of his duties. Such
expense allowance shall constitute a cost of operation and maintenance of such utility
systems and shall be prorated among each of the systems it manages using the "Three-
Factor" allocation method approved by the Commission. The three factors consist of the
percentages that each division comprises of total plant in service, total operating rev-
enues, and total customer accounts. Once each operating division's percentage of each
of the three factors is calculated, the sum of the three factors divided by three results in
the operating division's share of the total direct or indirect costs.

114 -



2010, cc. 117, 210; 2016, cc. 724, 725.

§15.2-7206. Organization; compensation.
A. The following provisions apply to the Board of Directors:

1. Three of the directors shall constitute a quorum. No vacancy in the Board of Directors
shall impair the right of a quorum to exercise all the rights and perform all the duties of
the Authority.

2. The Board shall hold regular meetings at such times and places as may be estab-
lished by its bylaws. The Board shall hold its meetings as provided in § 2.2-3707.

3. The Board shall hold its first organizational meeting on July 1, 2010.

4. The Board shall adopt bylaws governing the conduct of business by the Board and
the Authority. Proposed bylaws shall be made available before being duly adopted at
each annual meeting. The Board is authorized to adopt bylaws governing the amend-
ment of bylaws at any time.

5. The Board shall annually elect a chairman and a vice-chairman from its membership
and a secretary of the Board from either its membership or the staff of the Authority at its
annual meeting. The terms of such officers shall be for one year.

6. The Board shall deal with Authority employees solely through the president. The
Board shall not give orders to any of the subordinates of the president, either publicly or
privately.

7. The Board shall not direct the appointment or removal of any Authority contractor or
employee other than the president.

8. The Board may appoint committees from among its membership in accordance with
its bylaws.

9. No Board member shall receive any financial compensation for service on the Board.
The Board may reimburse members for reasonable expenses they incur while serving
on the Board. Any member seeking reimbursement shall itemize and document by
receipts such expenses pursuant to subsection E of § 15.2-7205.

10. The Board shall adopt a travel and expense policy that applies to Board members
and Authority employees and addresses what expenditures are appropriate in fur-
therance of the activities of the Authority.
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11. The Board shall adopt a conflict of interest policy addressing the acceptance by
Board members or Authority employees of gifts of travel or entertainment from any
vendor that seeks or maintains a contract with the Authority.

12. Each member of the Board shall file with the president a disclosure form containing a
statement of economic interests as provided in § 2.2-3117 according to the schedule
required by § 2.2-3115.

B. The following provisions apply to the president:

1. The Board shall continue to appoint and contract with a president to manage the oper-
ations of the Authority, and the contract with the president that is in effect as of January 1,
2016, shall continue in effect and be binding upon the Authority.

2. The term of the president's employment contract shall not exceed three years. The
board may vote to renew the contract of the president for additional terms not to exceed
three years each.

3. The president's employment contract shall not contain a severance payout upon ter-
mination amounting to more than 12 months of his base salary.

4. The president shall have the sole authority to hire, fire, and manage such staff and con-
tractors as the president deems expedient to the operation of the Authority, subject to the
availability of budgeted funds, and to assign such positions, titles, powers, and duties at
such salaries as the president deems most effective for the efficient operation of the
Authority.

5. The president shall not have the power to enter into an employment contract with any
employee of the Authority unless the Board ratifies such contract by a majority vote in an
open meeting. Such contract shall be subject to the term and severance payout restric-
tions applicable to the president's contract as provided in subdivisions 2 and 3.

6. The Board may appoint an employee as acting president during any period of
vacancy. The Board shall advertise the vacancy of the presidency and accept applic-
ations from candidates interested in filling the vacancy.

C. The Board shall vote annually to retain outside legal counsel to advise the Authority
on legal matters. The legal counsel shall be licensed to practice law in the Com-
monwealth, shall not be an employee of the Authority, and shall be separate from and
independent of any legal counsel for the City of Bristol, Virginia, or Washington County.
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The legal counsel shall provide annual training to the Board on the State and Local
Government Conflict of Interests Act (§ 2.2-3100 et seq.).

D. The Board may authorize the position of executive vice-president, to be filled and
managed by the president.

E. Notwithstanding the quorum requirement in subsection A, any decision of the Board
related to the provision, use, operation, or maintenance of water or sewer systems shall
be made by a majority vote of the three members of the Board representing the City of
Bristol, Virginia, and the director who is a member of the Washington County Board of
Supervisors.

2010, cc. 117, 210; 2016, cc. 724, 725.

§15.2-7207. Powers generally.

A. The Authority is hereby granted all powers reasonably necessary or appropriate to
carry out the purposes of this chapter in order to provide electric, water, sewer, and tele-
communication and related services, including without limitation, cable television inter-
net, and all other services that might be lawfully rendered by use of the Authority's fiber
optic system, subject to all applicable limitations and restrictions thereon. Such powers
include, without limitation, except as set forth hereafter, the following:

1. To adopt bylaws for the regulation of its affairs and the conduct of its business;
2. To sue and be sued in the Authority's name;

3. To adopt a corporate seal and alter the same at its pleasure;

4. To maintain offices at such places as it may designate;

5. To appoint, employ, or engage such officers, employees, architects, engineers, attor-
neys, accountants, financial advisors, investment bankers, and other advisors, con-
sultants, and agents as may be necessary or appropriate, and to fix their duties and
compensation;

6. To establish personnel rules;

7. To make, assume, and enter into all contracts, leases, and arrangements necessary or
incidental to the exercise of its powers, including contracts for the management or oper-
ation of all or any part of its facilities;

8. To borrow money, as hereinafter provided, and to borrow money for the purpose of
meeting casual deficits in its revenues;
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9. To provide electric, water, sewer, and telecommunication and related services, includ-
ing without limitation, cable television, internet, and all other services that might be law-
fully rendered by use of the Authority's fiber optic system as set forth in § 15.2-7208
subject to all applicable restrictions and limitations thereon,;

10. To determine fees, rates, and charges for the services and products it provides, sub-
ject only to such state or federal regulation as the Tennessee Valley Authority (TVA) or
other cognizant state or federal agency may impose by order, rulemaking, contract or oth-
erwise, including, without limitation, electric, water and sewer, and internet and cable
television services, including all other services that might be rendered by use of its fiber
optic system, furnished by the Authority. MLEC telephone service, including rates, is reg-
ulated by the Commission. All rate increases for services other than electric, which are
set by the TVA, and telephone, which are set by the Commission and applicable law,
shall require a favorable vote at two meetings, one of which must be a regular meeting of
the BVU Authority Board;

11. To adopt, amend, and repeal rules and regulations for the use, maintenance, and
operation of its facilities and utility services and governing the conduct of persons and
organizations using its facilities or obtaining its utility services and to enforce such rules
and regulations and all other rules, regulations, ordinances, and statutes relating to its
facilities and services, as authorized by the enacting body of such rules, regulations,
ordinances, and statutes. The civil penalty for violation of any such rules and regulations
shall be set forth in the rules and may be enforced by the Authority by direct action in ter-
minating services and by the imposition of monetary penalties to be billed to the cus-
tomer. The Authority may request the governing body of each locality in which it does
business to impose by ordinance such penal liability for violation of such rules and reg-
ulations as such body deems appropriate;

12. Subject to subdivision 20, to apply for and accept gifts or grants of money or gifts,
grants or loans of other property or other financial assistance from the United States of
America and agencies and instrumentalities thereof, this Commonwealth and political
subdivisions, agencies and instrumentalities thereof, or any other person or entity, for or
in aid of the construction, acquisition, ownership, operation, maintenance, or repair of its
infrastructure or for the payment of principal of any indebtedness of the Authority, interest
thereon, or other cost incident thereto, or for the operation of any of its services, or for any
other purpose of the Authority, and to this end the Authority shall have the power to
render such services, comply with such conditions, and execute such agreements and
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legal instruments as may be necessary, convenient or desirable or imposed as a con-
dition to such financial aid;

13. Subject to subdivision 15 and all existing limitations and restrictions thereon, to
acquire, establish, construct, enlarge, improve, maintain, equip, operate, and regulate
electric, water, sewer, telecommunications, internet and cable television services, includ-
ing all other services that might be rendered by use of its fiber optic system, and other
infrastructure and facilities that are owned or managed by the Authority within the ter-
ritorial areas in which it operates or provides services;

14. To construct, install, maintain, and operate facilities and infrastructure for managing
its utility, consulting and operational management services. The Authority shall have the
power and duty to manage and operate the electric, public lighting, water, sewerage, tele-
communications, internet and cable television services, including all other services that
might be rendered by use of its fiber optic system directly subject to all existing lim-
itations and restrictions thereon, or it may subcontract such functions. The Authority shall
construct, maintain, and operate all facilities necessary thereto; shall sell and distribute
to the public electric power, light, water, sewer, telecommunications, internet and cable
television, and other services as they now exist or may exist in the future subject to all
existing limitations and restrictions thereon; and shall collect the rates and charges
provided for all such services;

15. To own, purchase, lease, obtain options upon, acquire by gift, grant, or bequest or
otherwise acquire any property, real or personal, or any interest therein, and in con-
nection therewith to assume or take subject to any indebtedness secured by such prop-
erty and dispose of any or all such properties as is deemed appropriate by the Board,
including, notwithstanding the provisions of the Virginia Public Procurement Act (§ 2.2-
4300 et seq.), executing, assigning, or transferring, without implementing the provisions
of the Virginia Public Procurement Act, any internal contract between the divisions of the
Authority that following such execution, assignment, or transfer will be between the
Authority and the purchaser of the Authority's assets. The Authority shall have the power
of eminent domain to acquire property and easements as needed for its electric power,
light, water, and sewer services within the areas it provides or can provide such ser-
vices. The power of eminent domain shall not include the power to acquire existing tele-
communications, internet or cable facilities, which is expressly prohibited, and the
Authority shall not accept or receive any telecommunications, internet or cable facilities
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from an entity that acquired such facilities by use of eminent domain for the purpose of
conveying them to the Authority;

16. To purchase and maintain insurance or provide indemnification on behalf of any per-
son who is or was a director, officer, employee, or agent of the Authority and on behalf of
the Authority itself against any liability asserted against it or him or incurred by it or him
in any such capacity or arising out of his status as such;

17. To establish and charge such fees as it deems appropriate for attachment to or inclu-
sion in the Authority's infrastructure, including but not limited to its poles, conduits, and
co-location sites, subject to all existing limitations and restrictions thereon,;

18. To fund economic development projects and, in advance of economic development
projects, to enter into contracts, to borrow money and to do all other such acts as will
allow it to encourage and support economic development.

Before the Authority expends any funds for an economic development project that is fun-
ded in whole or in part by funds allocated by the Board pursuant to a power purchase
agreement with the Tennessee Valley Authority, a determination shall be made that the
electric system benefit is expected to be commensurate with the expenditure.

Within 30 days of the end of the Authority's fiscal year, the Authority shall publish on its
website the details of any incentive awarded to an economic development project;

19. To have police powers on all of the properties of the Authority within the Com-
monwealth, exercised through appointment of an armed conservator of the peace. The
president of the Authority may apply to the circuit court for any locality in which the
Authority has property for the appointment of one or more special conservators of the
peace under procedures specified by Chapter 2 (§ 19.2-12 et seq.) of Title 19.2 or any
successor provisions. Any such special conservator of the peace shall have, within the
lands and facilities controlled by the Authority, the powers, functions, duties, respons-
ibilities, and authority of any other armed conservator of the peace. Nothing in this sec-
tion shall be construed to prevent the conservator of the peace currently serving Bristol
Virginia Utilities from continuing as an armed special conservator of the peace for the
Authority during the remainder of his term, if not removed for cause; and

20. To build or facilitate the building of, as the first broadband priority of the Authority,
wired broadband infrastructure to serve residents in the Authority's lawful service area
who are not served by any wired broadband service provider. The president of the
Authority shall annually provide the Board with a report detailing (i) the number of
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requests for broadband services received from residents in unserved areas, (ii) the num-
ber of such requests for which the Authority has provided a connection to broadband ser-
vices, and (iii) the costs of providing such broadband service.

B. The Authority is authorized to (i) operate only in Virginia and Tennesseeg; (ii) offer
broadband services only in Sullivan, Unicoi, and Washington Counties, Tennessee; the
City of Bristol, Virginia; and Bland, Buchanan, Dickenson, Russell, Scott, Smyth,
Tazewell, Washington, Wise, and Wythe Counties in Virginia, together with any towns
located in such counties; and (iii) offer cable television services or other video services
only within the electric utility service territory of Bristol Virginia Utilities as it existed on
December 31, 2009, in the City of Bristol, Virginia, Scott County, and Washington
County, including within the Town of Abingdon. Notwithstanding the geographic lim-
itations of this subsection, the Authority shall have the right to sell any of its non-electric
utility services at wholesale to an independent third party in which the Authority has no
ownership or management interest and no economic interest apart from the sale of utility
services, to allow such independent third party to distribute and sell the utility services at
retail in areas outside of the Authority's geographic limitations.

C. Whenever any grant, loan, or application for such grant or loan includes or refers to
funding for broadband deployment, the Authority shall ensure that (i) funds are allocated
to the maximum extent possible to projects that expand broadband deployment to areas,
residents, or businesses that are unserved by wired broadband; (ii) in any funding of
grants for broadband deployment that include areas already served by wired broadband,
such areas already served are incidental to and are crossed only for the purpose of
reaching an unserved area; and (iii) any broadband network built will be operated on an
open-access basis, available to multiple broadband providers, with dark fibers and capa-
city sufficient for competitive broadband providers to lease the same from the Authority at
commercially reasonable rates.

D. The Authority shall not seek to become or establish a wireless service authority under
the Virginia Wireless Service Authorities Act (§ 15.2-5431.1 et seq.) or contract for ser-
vices with such an authority.

E. The Authority shall not solicit or contract with any locality or other entity possessing
the power of eminent domain in order to cause such a third party to exercise its power of
eminent domain to acquire any easements or other property where the Authority itself
lacks such power.

F. The Authority shall not have the power to make charitable donations.
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2010, cc. 117, 210; 2016, cc. 724, 725; 2018, c. 839.

§15.2-7208. Powers.

Unless limited elsewhere in this chapter, the Authority shall have those powers pos-
sessed by the City of Bristol necessary and convenient for the provision of electric, water
and sanitary sewer services, and those powers possessed by the Bristol Virginia Ultilities
Board and the division of the city known as Bristol Virginia Utilities as they existed on
July 1, 2001, in the Charter of the City of Bristol, Virginia, and the general laws of the
Commonwealth. Unless limited elsewhere in this chapter, the Authority shall also pos-
sess all those powers, subject to the limitations and restrictions thereon, as granted to
the City, the Bristol Virginia Utilities Board, and BVU by Chapter 479 of the Acts of
Assembly of 2002, Chapters 539, 546, and 677 of the Acts of Assembly 2003, Chapter
586 of the Acts of Assembly of 2004, Chapter 258 of the Acts of Assembly of 2005,
Chapters 607 and 682 of the Acts of Assembly of 2007, and Chapters 99 and 323 of the
Acts of Assembly of 2008.

2010, cc. 117, 210; 2016, cc. 724, 725.

§15.2-7209. Authority deemed to be an MLEC.

A. The establishment of the BVU Authority is deemed to be an entity conversion and all
assets of, tariffs on file with the Commission, and all certificates authorizing the fur-
nishing of Local Exchange Telephone Service and the furnishing of interexchange tele-
communications services, granted to and held by Bristol Virginia Utilities and the City of
Bristol, Bristol Virginia Utilities Division are hereby deemed to be transferred to BVU
Authority without further application by BVU Authority to the Commission. The Com-
mission shall issue appropriate documentation to effectuate this transfer without further
action on behalf of BVU Authority. It is further deemed that the Authority has met all con-
ditions precedent to qualify for such certificates and the powers granted therein and the
limitations, restrictions, and requirements set forth thereto continuing in full force and
effect.

B. BVU Authority will be deemed to be an MLEC.

C. Upon enactment of this chapter, the Authority shall file a name change with the Com-
mission.

D. No bond shall be required of BVU Authority by the Commission.
2010, cc. 117, 210.
§15.2-7210. Transfer of properties and debt.

-122 -


http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0117
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0210
http://lis.virginia.gov/cgi-bin/legp604.exe?161+ful+CHAP0724
http://lis.virginia.gov/cgi-bin/legp604.exe?161+ful+CHAP0725
http://lis.virginia.gov/cgi-bin/legp604.exe?181+ful+CHAP0839
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0117
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0210
http://lis.virginia.gov/cgi-bin/legp604.exe?161+ful+CHAP0724
http://lis.virginia.gov/cgi-bin/legp604.exe?161+ful+CHAP0725
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0117
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0210

All of the properties, infrastructure, and other assets used by Bristol Virginia Utilities for
any of its utility services or otherwise, whether held in its name or in the name of the City
of Bristol, Virginia, are hereby transferred to the Authority and declared to be held by the
Authority as its property. The portion of the City's debt that was incurred for the benefit of
Bristol Virginia Utilities is hereby declared to be the debt of the Authority. That debt will
be the sole responsibility of the Authority. The Authority will either assume that debt or
issue new bonded indebtedness to pay it off as soon as practical and in accordance with
all bond covenants in the BVU bonds on the City's financial statements.

2010, cc. 117, 210.

§15.2-7211. Reports.

The Authority shall keep minutes of its proceedings, which minutes shall be open to pub-
lic inspection during normal business hours. It shall keep suitable records of all its fin-
ancial transactions and shall arrange to have the same audited annually by an
independent certified public accountant. Such audited financial reports will be provided
to the Commonwealth Auditor of Public Accounts and to each participating political sub-
division each year and shall be open to public inspection.

2010, cc. 11, 210.

§15.2-7212. Procurement.

All contracts that the Authority may let for professional services, nonprofessional ser-
vices, or goods, materials, and equipment shall be subject to the Virginia Public Pro-
curement Act (§ 2.2-4300 et seq.). Nothing herein will be construed to prevent the
Authority from adopting a small purchases policy in keeping with such Act. If the Author-
ity is procuring pursuant to a federal grant or program that requires compliance with fed-
eral procurement law, then the Authority may procure in compliance with federal law. If
the Authority in the exercise of its powers is procuring in another state for use in that
state, the Authority may procure in compliance with that state's procurement law.

2010, cc. 117, 210.

§15.2-7213. Deposit and investment of funds.

All moneys of the Authority shall be deposited as soon as practicable in a separate
account or accounts in one or more banks or trust companies organized under the laws
of the Commonwealth or national banking associations having their principal offices in
the Commonwealth. Such deposits shall be continuously secured in accordance with
the Virginia Security for Public Deposits Act (§ 2.2-4400 et seq.).
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Funds of the Authority not needed for immediate use or disbursement may, subject to the
provisions of any contract between the Authority and the holders of its bonds or any con-
tract between the Authority and TVA, be invested in securities that are considered lawful
investments for fiduciaries.

2010, cc. 117, 210.

§15.2-7214. Authority to issue bonds.

The Authority shall have the power to issue bonds from time to time in its discretion, for
any of its purposes, including the payment of all or any part of the cost of Authority infra-
structure and facilities; including the payment or retirement of bonds previously issued
by it and including the costs of the issuance of such bonds. The Authority may issue
such types of bonds as it may determine, including, without limitation, bonds payable,
both as to principal and interest: (i) from its revenues and receipts generally and (ii)
exclusively from the revenues and receipts of certain designated operations or facilities
whether or not they are financed in whole or in part from the proceeds of such bonds.
Any such bonds may be additionally secured (a) by a pledge of any grant or contribution
from the Commonwealth, or any political subdivision, agency, or instrumentality thereof,
any federal agency or any unit, private corporation, co-partnership, association, or indi-
vidual, or other entity, or (b) by mortgage or encumbrance of any property or facilities of
the Authority. Unless otherwise provided in the proceedings authorizing the issuance of
the bonds, or in the trust indenture securing the same, all bonds shall be payable solely
and exclusively from the revenues and receipts of the Authority. Bonds may be executed
and delivered by the Authority at any time and from time to time, may be in such form and
denominations and of such terms and maturities, may be in registered, book entry, or
bearer form either as to principal or interest or both, may be payable in such installments
and at such time or times, may be payable at such place or places whether within or
without the Commonwealth, may bear interest at such rate or rates, may be payable at
such time or times, and at such place or places, may be evidenced in such manner, and
may contain such provisions not inconsistent herewith, all as shall be provided and spe-
cified by the Board of Directors in authorizing each particular bond issue including any
designation of an agent or officer of the Authority to establish such provisions under
guidelines established by the Authority.

If deemed advisable by the Board of Directors, there may be retained in the proceedings
under which any bonds of the Authority are authorized to be issued an option to redeem
all or any part thereof as may be specified in such proceedings, at such price or prices
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and after such notice or notices and on such terms and conditions as may be set forth in
such proceedings and as may be briefly recited on the face of the bonds, but nothing
herein contained shall be construed to confer on the Authority any right or option to
redeem any bonds except as may be provided in the proceedings under which they shall
be issued. Any bonds of the Authority may be sold at public or private sale in such man-
ner and from time to time as may be determined by the Board of Directors of the Authority
to be most advantageous, and the Authority may pay all costs, premiums, and com-
missions that its Board of Directors may deem necessary or advantageous in connection
with the issuance thereof. Issuance by the Authority of one or more series of bonds for
one or more purposes shall not preclude it from issuing other bonds in connection with
the same facility or any other facility, but the proceedings whereunder any subsequent
bonds may be issued shall recognize and protect any prior pledge or mortgage made for
any prior issue of bonds. Any bonds of the Authority at any time outstanding may from
time to time be refunded by the Authority by the issuance of its refunding bonds in such
amount as the Board of Directors may deem necessary, but not exceeding an amount
sufficient to refund the principal of the bonds so to be refunded, together with any unpaid
interest thereon and any costs, including insurance costs, premiums, or commissions
necessary to be paid in connection therewith. Any such refunding may be effected
whether the bonds to be refunded shall have then matured or shall thereafter mature,
either by sale of the refunding bonds and the application of the proceeds thereof to the
payment of the bonds to be refunded thereby, or by the exchange of the refunding bonds
for the bonds to be refunded thereby.

All bonds shall be signed on behalf of the Authority by the chairman or vice-chairman of
the Authority, or shall bear the facsimile signature of such officer, and shall bear the offi-
cial seal of the Authority, or a facsimile thereof shall be impressed or imprinted thereon
and shall be attested to by the manual or facsimile signature of the secretary (or the sec-
retary-treasurer) or assistant secretary (or assistant secretary-treasurer) of the Authority.
Any coupons attached thereto shall bear the signature or facsimile signature of such
chairman. In case any officer whose signature or a facsimile of whose signature appears
on any bonds or coupons shall cease to be such officer before the delivery of such
bonds, such signature or facsimile signature nevertheless shall be valid and sufficient for
all purposes as if such officer had remained in office until such delivery. When the sig-
natures of both the chairman or the vice-chairman and the secretary (or the secretary-
treasurer) or the assistant secretary (or the assistant secretary-treasurer) are facsimiles,
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the bonds must be authenticated by a corporate trustee or other authenticating agent
approved by the Authority.

If the proceeds derived from a particular bond issue, due to error of estimates or oth-
erwise, shall be less than the cost of the Authority facilities or infrastructure for which
such bonds were issued, additional bonds may in like manner be issued to provide the
amount of such deficit, and, unless otherwise provided in the proceedings authorizing
the issuance of the bonds of such issue or in the trust indenture securing the same, shall
be deemed to be of the same issue and shall be entitled to payment from the same fund
without preference or priority of the bonds of the firstissue. If the proceeds of the bonds
of any issue shall exceed such cost, the surplus may be deposited to the credit of the
sinking fund for such bonds or may be applied to the payment of the cost of any addi-
tions, improvements, or enlargements of the Authority facilities or infrastructure for which
such bonds shall have been issued.

Prior to the preparation of definitive bonds, the Authority may, under like restrictions,
issue interim receipts or temporary bonds with or without coupons, exchangeable for
definitive bonds when such bonds shall have been executed and are available for deliv-
ery. The Authority may also provide for the replacement of any bonds that shall become
mutilated or shall be destroyed or lost. Bonds may be issued under the provisions of this
chapter without obtaining the consent of any department, division, commission, board,
bureau, or agency of the Commonwealth, and without any other proceedings or the hap-
pening of any other conditions or things other than those proceedings, conditions, or
things that are specifically required by this chapter.

All bonds issued under the provisions of this chapter shall have and are hereby declared
to have all the qualities and incidents of and shall be and are hereby made negotiable
instruments under the Uniform Commercial Code of Virginia (§ 8.1A-101 et seq.), subject
only to provisions respecting registration of the bonds.

The interest income from and any profit made on the sale of the obligations issued under
the provisions of this Act shall at all times be free and exempt from taxation by the Com-
monwealth and by any municipality, county, or other political subdivision thereof.

2010, cc. 117, 210.

§15.2-7215. Credit of Commonwealth and political subdivisions not pledged.
Bonds issued under the provisions of this chapter shall not be deemed to constitute a
debt of the Commonwealth of Virginia, or any political subdivision thereof other than the
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Authority, but such bonds shall be payable solely from the funds provided therefor as
herein authorized. All such bonds shall state on their face that neither the Com-
monwealth of Virginia nor any political subdivisions thereof, nor the Authority, are oblig-
ated to pay the same or the interest thereon or other costs incident thereto except from
the revenues and money pledged therefor and that neither the faith and credit nor the tax-
ing power of the Commonwealth, or any political subdivision thereof, is pledged to the
payment of the principal of such bonds, the redemption premium, if any, thereon, or the
interest thereon or other costs incident thereto.

All expenses incurred in carrying out the provisions of this chapter shall be payable
solely from the funds of the Authority and no liability or obligation shall be incurred by the
Authority hereunder beyond the extent to which moneys shall be available to the Author-
ity.

Bonds issued pursuant to the provisions of this Act shall not constitute indebtedness
within the meaning of any debt limitation or restriction.

2010, cc. 117, 210.

§15.2-7216. Directors and persons executing bonds not liable thereon.
Neither the Board of Directors nor any person executing the bonds shall be liable per-
sonally on the Authority's bonds by reasons of the issuance thereof.

2010, cc. 117, 210.

§15.2-7217. Security for payment of bonds; default.

The principal of and interest on any bonds issued by the Authority shall be secured by a
pledge of the revenues and receipts out of which the same shall be made payable, and
may be secured by a trust indenture covering all or any part of the Authority facilities from
which revenues or receipts so pledged may be derived, including any enlargements of
any additions to any such projects thereafter made. The resolution under which the
bonds are authorized to be issued and any such trust indenture may contain any agree-
ments and provisions respecting the maintenance of the projects covered thereby, the fix-
ing and collection of rents for any portions thereof leased by the Authority to others, the
creation and maintenance of special funds from such revenues and the rights and rem-
edies available in the event of default, all as the Board of Directors shall deem advisable
not in conflict with the provisions hereof. Each pledge, agreement and trust indenture
made for the benefit or security of any of the bonds of the Authority shall continue effect-
ive until the principal of and interest on the bonds for the benefit of which the same were
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made shall have been fully paid. In the event of default in such payment or in any agree-
ments of the Authority made as a part of the contract under which the bonds were issued,
whether contained in the proceedings authorizing the bonds or in any trust indenture
executed as security therefor, may be enforced by mandamus, suit, action, or proceeding
at law or in equity to compel the Authority and the directors, officers, agents, or employ-
ees thereof to perform each and every term, provision, and covenant contained in any
trust indenture of the Authority, the appointment of a receiver in equity, or by foreclosure
of any such trust indenture, or any one or more of such remedies.

2010, cc. 117, 210.

§15.2-7218. Bonds as legal investments.

All bonds issued under the provisions of this chapter are hereby made securities in
which all public officers and public bodies of the Commonwealth and its political sub-
divisions and all insurance companies, trust companies, banking associations, invest-
ment companies, executors, administrators, trustees, and other fiduciaries may properly
and legally invest funds, including capital, under their control or belonging to them. Such
bonds are hereby made securities that may properly and legally be deposited with and
received by any state or municipal officer or any agency or political subdivision of the
Commonwealth for any purpose for which the deposit of bonds or obligations is now or
may hereafter be authorized by law.

2010, cc. 117, 210.

§15.2-7219. Contracts concerning interest rates and investments.

The Authority may enter into any contract that the Board of Directors determines to be
necessary or appropriate to place the obligation or investment of the Authority, as rep-
resented by the bonds or the investment of their proceeds, in whole or in part, on the
interest rate, cash flow, or other basis desired by the Authority, which contract may
include, without limitation, interest rate swap agreements, future contracts and contracts
providing for payments based upon levels of, or changes in, interest rates. These con-
tracts or arrangements may be entered into by the Authority in connection with, or incid-
ental to, entering into or maintaining any (i) agreement that secures bonds or (ii)
investment, or contract providing for investment, otherwise authorized by law. These con-
tracts may contain such payment, security, default, remedy, and other terms as determ-
ined by the Authority. Any money set aside and pledged to secure payments of bonds or
any contracts entered into pursuant to this section may be invested in accordance with
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Chapter 45 (§ 2.2-4500 et seq.) of Title 2.2 and may be pledged to and used to service
any of the contracts or agreements entered into pursuant to this section.

2010, cc. 117, 210.

§15.2-7220. Taxation.

The exercise of the powers granted by this Act shall in all respects be presumed to be for
the benefit of the public, for the increase of their commerce and for the promotion of their
health, safety, welfare, convenience, and prosperity, and as the operation and main-
tenance of any service that the Authority is authorized to provide will constitute the per-
formance of an essential governmental function, the Authority shall not be required to
pay any taxes or assessments upon any facilities acquired and constructed by it under
the provisions of this Act and the bonds issued under the provisions of this Act, their
transfer, and the income therefrom, including any profit made on the sale thereof, shall at
all times be free and exempt from taxation by the Commonwealth and by any political
subdivision thereof. Persons, firms, partnerships, associations, corporations, and organ-
izations leasing property of the Authority or doing business on property of the Authority
shall be subject to and liable for payment of all applicable taxes of the political sub-
division in which such leased property lies or in which business is conducted including
but not limited to any leasehold tax on real property and taxes on the sale of utility ser-
vices and local general retail sales and use taxes, taxes to be paid on licenses in
respect to any business, profession, vocation or calling, and taxes upon consumers of
gas, electricity, telephone, and other public utility services. The Authority shall continue
to pay or impute any taxes presently paid or imputed by Bristol Virginia Utilities and to
collect and remit all taxes presently collected and remitted by Bristol Virginia Ultilities.

2010, cc. 117, 210.

§15.2-7221. Sovereign immunity.

No provisions of this chapter nor act of an authority, including the procurement of insur-
ance or self-insurance, shall be deemed a waiver of any sovereign immunity to which
the Authority or its directors, officers, employees, or agents are otherwise entitled.

2010, cc. 117, 210.

§15.2-7222. Appropriation by political subdivision.

Any political subdivision of the Commonwealth is authorized to provide services, to
donate real or personal property, and to make appropriations to the Authority for the
acquisition, construction, maintenance, and operation of the Authority's facilities. Any
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such political subdivision is hereby authorized to issue its bonds, including general oblig-
ation bonds, in the manner provided in the Public Finance Act of 1991 (§ 15.2-2600 et
seq.) or in any applicable municipal charter for the purpose of providing funds to be
appropriated to the Authority, and such political subdivisions may enter into contracts
obligating such bond proceeds to the Authority.

2010, cc. 117, 210.

§15.2-7223. Contracts with political subdivisions.

The Authority is authorized to enter into contracts with the Commonwealth, with the
states it operates within, with any one or more political subdivisions within and without
the Commonwealth, and with any other person or entity for any legal purpose.

2010, cc. 117, 210.

§15.2-7224. Application of local ordinances, service charges, and taxes upon lease-
holds.

Nothing herein contained shall be construed to exempt the Authority's property from any
applicable zoning, subdivision, erosion and sediment control, and fire prevention codes
or from building regulations of a political subdivision in which such property is located,
except as otherwise specifically excluded herein. Nor shall anything herein contained
exempt the property of the Authority from any service charge authorized by the General
Assembly pursuant to Article X, Section 6 (g) of the Constitution of Virginia, or exempt
any lessee of any of the Authority's property from any tax imposed upon his leasehold
interest in such property or upon the receipts derived therefrom.

2010, cc. 117, 210.

§15.2-7225. Existing contracts, leases, franchises, etc., not impaired.

No provisions of this Act shall relieve, impair, or affect any right, duty, liability, or oblig-
ation arising out of any contract, concession, lease, or franchise now in existence, includ-
ing all contracts entered into by Bristol Virginia Utilities except to the extent that such
contract, concession, lease, or franchise may permit. Notwithstanding the foregoing pro-
visions of this section, the Authority may renegotiate, renew, extend the term of, or oth-
erwise modify at any time any contract, concession, lease, or franchise now in existence
in such manner and on such terms and conditions as it may deem appropriate, provided
that the operator of or under any said contract, concession, lease, or franchise consents
to such renegotiation, renewal, extension, or modification. The Authority shall be oblig-

-130 -


http://law.lis.virginia.gov/vacode/15.2-2600/
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0117
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0210
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0117
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0210
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0117
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0210

ated for the performance of any contract of Bristol Virginia Utilities now in existence in
accordance with its terms, and such contracts shall remain in full force and effect.

2010, cc. 117, 210.

§15.2-7226. Liberal construction.

Neither this chapter nor anything contained herein is or shall be construed as a restric-
tion or limitation upon any powers that the Authority might otherwise have under any
laws of the Commonwealth, and this chapter is cumulative to any such powers,
provided, however, that nothing in the foregoing provision shall be deemed to have
expanded the powers of the Authority to provide and operate telecommunication and
related services, including without limitation, cable television, internet, and all other ser-
vices that might be rendered by use of the Authority's fiber optic system, beyond existing
restrictions and limitations thereon. This chapter does and shall be construed to provide
a complete, additional, and alternative method for the doing of the things authorized
hereby and shall be regarded as supplemental and additional to powers conferred by
other laws.

2010, cc. 117, 210; 2015, c. 709.

Coal Mine Safety Act

Collision Damage Waiver Act

§59.1-207.28. Title of chapter.
This chapter shall be known and may be cited as the "Collision Damage Waiver Act."

1988, c. 349.

§59.1-207.29. Scope.

This chapter shall apply (i) to all persons in the business of leasing rental motor vehicles
from locations in the Commonwealth under an agreement that imposes upon the lessee
an obligation to pay for any damages caused to the leased vehicle and (ii) to all peer-to-
peer vehicle sharing platforms in the Commonwealth facilitating peer-to-peer vehicle
sharing under a vehicle sharing platform agreement that imposes upon the shared
vehicle driver an obligation to pay for any damages caused to the shared vehicle. The
provisions of this chapter apply solely to the collision damage waiver portion of the rental
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agreement or vehicle sharing platform agreement. The definitions in § 46.2-1408 apply,
mutatis mutandis, to this section.

1988, c. 349; 2020, c. 1266.

§59.1-207.30. Definitions.
As used in this chapter, the following terms shall have the following meanings:

"Collision damage waiver" means any contract or contractual provision, whether sep-
arate from or a part of a motor vehicle rental agreement, whereby the lessor agrees, for a
charge, to waive any and all claims against the lessee for any damages to the rental
motor vehicle during the term of the rental agreement.

"Lessor" means any person or organization in the business of providing rental motor
vehicles to the public.

"Lessee" means any person or organization obtaining the use of a rental motor vehicle
from a lessor under the terms of a rental agreement.

"Rental agreement" means any written agreement setting forth the terms and conditions
governing the use of the rental motor vehicle by the lessee.

"Rental motor vehicle" means a private passenger type vehicle or commercial type
vehicle which, upon execution of a rental agreement, is made available to a lessee for its
use.

1988, c. 349.

§59.1-207.31. Required notice.
A. The definitions in § 46.2-1408 apply, mutatis mutandis, to this section.

B. No lessor or peer-to-peer vehicle sharing platform shall sell or offer to sell to a lessee
a collision damage waiver as a part of a rental agreement or vehicle sharing platform
agreement unless the lessor or peer-to-peer vehicle sharing platform first provides the
lessee or shared vehicle driver the following written notice:

NOTICE: THIS CONTRACT OFFERS, FOR AN ADDITIONAL CHARGE, A COLLISION
DAMAGE WAIVER TO COVER YOUR RESPONSIBILITY FOR DAMAGE TO THE
VEHICLE. BEFORE DECIDING WHETHER TO PURCHASE THE COLLISION
DAMAGE WAIVER, YOU MAY WISH TO DETERMINE WHETHER YOUR OWN
VEHICLE INSURANCE AFFORDS YOU COVERAGE FOR DAMAGE TO THE
RENTAL VEHICLE AND THE AMOUNT OF THE DEDUCTIBLE UNDER YOUR OWN
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INSURANCE COVERAGE. THE PURCHASE OF THIS COLLISION DAMAGE
WAIVER IS NOT MANDATORY AND MAY BE WAIVED.

C. Such notice shall be made on the face of the rental agreement or vehicle sharing plat-
form agreement either by stamp, label, or as part of the written contract, shall be set apart
in boldface type and in no smaller print than 10-point type, and shall include a space for
the lessee or shared vehicle driver, as defined in § 46.2-1408, to acknowledge his
receipt of the notice.

1988, c. 349; 2020, c. 1266.

§59.1-207.32. Prohibited exclusion.

No collision damage waiver subject to this chapter shall contain an exclusion from the
waiver for damages caused by the ordinary negligence of the lessee or shared vehicle
driver, as defined in § 46.2-1408. Any such exclusion in violation of this section shall be
void. This section shall not be deemed to prohibit an exclusion from the waiver for dam-
ages caused intentionally by the lessee or shared vehicle driver or as a result of his will-
ful or wanton misconduct or gross negligence, driving while intoxicated or under the
influence of any drug or alcohol, or damages caused while engaging in any speed con-
test.

1988, c. 349; 2020, c. 1266.

§59.1-207.33. Enforcement; penalties.

Any violation of the provisions of this chapter shall constitute a prohibited practice pur-
suant to the provisions of § 59.1-200 and shall be subject to any and all of the enforce-
ment provisions of the Virginia Consumer Protection Act (§ 59.1-196 et seq.) of this title.

1988, c. 349.

Commercial Real Estate Broker's Lien Act

§55.1-1100. Definitions.
As used in this chapter, unless the context requires a different meaning:

"Commercial real estate" means any real estate other than (i) real estate containing one
to four residential units or (ii) real estate classified for assessment purposes under the
provisions of Article 4 (§ 58.1-3230 et seq.) of Chapter 32 of Title 58.1. Commercial real
estate does not include single-family residential units, including condominiums,
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townhouses, apartments, or homes in a subdivision when leased on a unit-by-unit basis
even though these units may be part of a larger building or parcel of real estate con-
taining more than four residential units.

"Principal broker" means the same as that term is defined in regulations promulgated by
the Real Estate Board.

1992, c. 877, § 55-526; 2009, c. 262; 2019, c. 712.

§55.1-1101. Broker's lien.

A. Any principal broker who, either himself or through the principal broker's or associated
broker's employees or independent contractors, has provided licensed services that res-
ultin the procuring of a tenant of commercial real estate upon the terms provided forin a
written agreement signed by the owner of such commercial real estate, or that are oth-
erwise acceptable to the owner as evidenced by a written agreement signed by the
owner, shall have a lien, in the amount of the compensation agreed upon by and
between the principal broker and the owner, upon rent paid by the tenant of the com-
mercial real estate or by the successors or assigns of such tenant. The amount of the
lien shall not exceed the lesser of (i) the amount of the rent to be paid during the term of
the lease or (ii) the amount of the rent to be paid during the first 20 years of such lease.

B. The lien provided by this chapter shall not attach or be perfected until a memorandum
of such lien signed under oath by the broker and meeting the requirements of this sub-
section has been recorded in the clerk's office of the circuit court of the county or city
where the commercial real estate is located, from which date the lien shall have priority
over all liens recorded subsequent thereto. The memorandum of lien shall state the
name of the claimant, the name of the owner of the commercial real estate, a description
of the commercial real estate, the name and address of the person against whom the
broker's claim for compensation is made, the name and address of the tenant paying the
rent against which the lien is being claimed, the amount for which the lien is being
claimed, and the real estate license number of the principal broker claiming the lien. The
lien provided by this chapter and the right to rents secured by such lien shall be sub-
ordinate to all liens, deeds of trust, mortgages, or assignments of the leases, rents, or
profits recorded prior to the time the memorandum of lien is recorded and shall not affect
a purchaser for valuable consideration without constructive or actual notice of the recor-
ded lien.

However, a purchaser acquiring fee simple title to commercial real estate and having
actual knowledge of terms of a lease agreement that provide for the payment of
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brokerage fees due and payable to a real estate broker shall be liable for payment of
such brokerage fees, unless otherwise agreed to in writing by the parties at or before the
time of sale regardless of whether the real estate broker has perfected the lien in accord-
ance with this chapter. The term "purchaser" does not include a trustee under or a bene-
ficiary of a deed of trust, a mortgagee under a mortgage, a secured party or any other
assignee under an assignment as security, or successors, assigns, transferees, or pur-
chasers from such persons or entities.

C. Nothing in this section shall be construed to prevent a subsequent purchaser of com-
mercial real estate subject to a lien under this chapter from establishing an escrow fund
at settlement sufficient to satisfy the lien that may otherwise affect transferability of title.

1992, c. 877, § 55-527; 1996, c. 557; 1998, c. 617; 2019, c. 712.

Community Action Act

§2.2-5400. Short title; definitions.
A. This chapter shall be known as the Community Action Act.

B. As used in this chapter, unless the context requires a different meaning:

"Community action agency" means a local subdivision of the Commonwealth, a com-
bination of political subdivisions, a separate public agency or a private nonprofit agency
that has the authority under its applicable charter or laws to receive funds to support com-
munity action activities and other appropriate measures designed to identify and deal
with the causes of poverty in the Commonwealth, and that is designated as a community
action agency by federal law, federal regulations or the Governor.

"Community action program budget" means state funds, federal block grants and federal
categorical grants that are received by the Commonwealth for community action activ-
ities.

"Community action statewide organization" means community action programs, organ-

ized on a statewide basis, to enhance the capability of community action agencies.

"Designated agency" means the agency designated by the Secretary of Health and
Human Resources pursuant to § 2.2-5401.

"Local share" means cash or in-kind goods and services donated to community action
agencies to carry out their responsibilities.
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"Low-income person" means a person who is a member of a household with a gross
annual income equal to or less than 125 percent of the poverty standard accepted by the
federal agency designated to establish poverty guidelines.

"Service area" means the geographical area within the jurisdiction of a community action
agency or a community action statewide organization.

1982, c. 667, §§ 2.1-587, 2.1-588; 2001, c. 844.

§2.2-5401. Designation by Secretary of Health and Human Resources of agency to
administer act.

The Secretary of Health and Human Resources shall designate an agency to administer
the Community Action Act and to work with community action agencies and community
action statewide organizations to develop social and economic opportunities for low-
income persons.

1982, c. 667, § 2.1-589; 2001, c. 844.

§2.2-5402. Powers and duties of designated agency.
The designated agency shall have the following powers and duties to:

1. Coordinate state activities designed to reduce poverty.

2. Cooperate with agencies of the Commonwealth and the federal government in redu-
cing poverty and implementing community, social and economic programs.

3. Receive and expend funds for any purpose authorized by this chapter.

4. Enter into contracts with and to award grants to public and private nonprofit agencies
and organizations.

5. Develop a state plan based on needs identified by community action agencies and
community action statewide organizations.

6. Fund community action agencies and community action statewide organizations and
to adopt regulations.

7. Provide assistance to local governments or private organizations for the purpose of
establishing and operating a community action agency.

8. Provide technical assistance to community action agencies to improve program plan-
ning, program development, administration and the mobilization of public and private
resources.
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9. Require community action agencies and community action statewide organizations to
generate local contributions of cash or in-kind services as the agency may establish by
regulation.

10. Convene public meetings that provide citizens the opportunity to comment on public
policies and programs to reduce poverty.

11. Advise the Governor and the General Assembly of the nature and extent of poverty in
the Commonwealth and to make recommendations concerning changes in state and fed-
eral policies and programs.

1982, c. 667, § 2.1-590; 2001, c. 844.

§2.2-5403. Community action boards.

A. Each community action agency shall administer its community action program
through a community action board consisting of no less than fifteen members who shall
be selected as follows:

1. One-third of the members of the board shall be elected public officials or their design-
ees, who shall be selected by the local governing body of the service area, except that if
the number of elected officials reasonably available and willing to serve is less than one-
third of the membership of the board, membership on the board of appointed public offi-
cials may be counted in meeting the one-third requirement.

2. At least one-third of the members shall be persons chosen democratically to represent
the poor of the area served.

3. The other members shall be members of business, industry, labor, religious, social ser-
vice, education or other major community groups.

B. Each member of the board selected to represent a specific geographic area within a
community shall reside in the area represented.

C. Except as otherwise provided in subsection D, the board shall be responsible for the
following:

1. Appointing and dismissing an executive director of the community action agency.

2. Approving grants and contracts, annual program budget requests and operational
policies of the community action agency.

3. Having an annual audit performed by an independent auditor.
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4. Convening public meetings to provide low-income and other persons the opportunity
to comment upon public policies and programs to reduce poverty.

5. Annually evaluating the policies and programs of the community action agency. The
board shall submit the evaluation and recommendations to improve the administration of
the community action agency to the designated agency and to the local governing body
or bodies within the service area.

6. Carrying out such other duties as may be delegated by the local governing body or
bodies within the service area or by the designated agency.

7. Delegating responsibilities pursuant to the provisions of § 2.2-5404.

D. Where a local subdivision of the Commonwealth acts as or has designated a com-
munity action agency, the local governing body shall determine the responsibilities and
authority of the community action board.

1982, c. 667, § 2.1-591; 1989, c. 273; 2001, c. 844; 2010, c. 584.

§2.2-5404. Delegation of responsibilities by community action agency.

If a community action agency places responsibility for major policy determination with
respect to the character, funding, extent and administration of and budgeting for pro-
grams to be carried on in a particular geographic area within the community in a sub-
sidiary board, council or similar agency, the board, council or agency shall be broadly
representative of the area.

1982, c. 667, § 2.1-592; 2001, c. 844.

§2.2-5405. Local participation.

Each community action agency shall consult neighborhood-based organizations com-
posed of residents of the area it serves or members of the groups to be served to assist
the agency in planning, conducting and evaluating components of the community action
agency.

1982, c. 667, § 2.1-593; 2001, c. 844.

§2.2-5406. Community action statewide organizations; structure; responsibilities.
A. A community action statewide organization shall be a nonprofit corporation whose
charter, articles of incorporation and bylaws permit the corporation to operate in all jur-
isdictions of the Commonwealth.

B. A community action statewide organization shall be governed by a board. The board
shall conform to requirements for the community action agency board.
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C. Community action statewide organizations shall carry out all the planning, reporting,
evaluation, fiscal and programmatic responsibilities required by the designated agency
and other appropriate agencies of state government.

D. Community action statewide organizations shall receive and administer state, federal
and private funds, render technical assistance and carry out activities that will enable
community action agencies to solve local problems.

E. Community action statewide organizations shall work with community action agen-
cies in areas served by those agencies and with community-based organizations, local
governments, industry and other organizations in areas unserved by a community action
agency to assist in carrying out the purposes of this chapter.

1982, c. 667, §§ 2.1-594, 2.1-595, 2.1-596; 1989, c. 273; 2001, c. 844.

§2.2-5407. Designation of community action agencies; rescission of designation.

A. Each community action agency that has been designated by a unit of local gov-
ernment and funded pursuant to the Economic Opportunity Act of 1964 (Public Law 88-
452) that was in operation on July 1, 1982, and is still in operation shall be deemed a
community action agency for the purposes of this chapter.

B. No new community action agency shall be designated in any area of the Com-
monwealth that is served by an existing community action agency.

C. The Governor may designate a community action agency to serve any locality not cur-
rently served by an existing community action agency. This determination may be
through the expansion of the service area of an existing community action agency or the
designation of a new community action agency.

The designated agency shall receive and review requests for the expansion of existing
community action agencies or the designation of new community action agencies and
shall present to the Secretary of Health and Human Resources a recommendation for
community action status and funding. The review and recommendation shall be in com-
pliance with regulations developed by the board of the designated agency.

Upon completion of a satisfactory review of the request, the Secretary shall forward a
recommendation to the Governor.

D. The Secretary of Human Resources may recommend that the Governor rescind the
designation of a community action agency for cause or by mutual agreement.

If the rescission is for cause, the Secretary shall:
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1. Receive from the designated agency a request to rescind the designation of the com-
munity action agency, including the causes for the request;

2. Notify the chief elected official of each local governing body in the service area of the
intent to rescind the designation of the community action agency;

3. Provide the community action agency the opportunity for a hearing on the record; and
4. Meet any other provisions required by federal law.
If the rescission is by mutual agreement, the Secretary shall:

1. Receive from the designated agency a resolution, approved by the governing body of
the community action agency, requesting the Governor to rescind its designation as a
community action agency. The resolution shall include a proposed effective date for the
rescission; and

2. Meet any other provisions required by federal law.
1982, c. 667, § 2.1-597; 2001, c. 844; 2007, c. 522.

§2.2-5408. Administration of community action budget.

The designated agency shall adopt regulations detailing the formula for the distribution
of community action program budget funds. The regulations shall take into consideration
the distribution of low-income persons residing in the service areas of the community
action agencies, the relative cost of living of the areas, as well as other factors con-
sidered appropriate.

Each community action agency and community action statewide organization annually
shall develop and submit a program budget request for funds appropriated from the com-
munity action program budget. The designated agency shall publish annually guidelines
detailing the nature and extent of information required in the program budget request for
the succeeding fiscal year.

In order to carry out its overall responsibility for planning, coordinating, evaluating and
administering a community action program, a community action agency may under its
charter or applicable laws receive and administer funds pursuant to this chapter. The
community action agency may receive and administer funds and contributions from
private or public sources that may be used in support of a community action agency or
program and funds under any federal or state assistance program pursuant to which a
public or private nonprofit agency organized in accordance with this chapter could act as
grantee, contractor or sponsor of projects appropriate for inclusion in a community action
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program. A community action agency or community action statewide organization may
transfer funds so received between components and to delegate funds to other agencies
subject to the powers of its governing board and its overall program responsibilities.

In accordance with the requirements of the federal Omnibus Budget Reconciliation Act
of 1981 (Public Law 97-35), the designated agency in cooperation with community
action agencies and community action statewide organizations, shall develop a state
plan for submission annually by the Governor to the Secretary of Health and Human Ser-
vices.

Community action agencies and community action statewide organizations shall provide
the designated agency with quarterly financial and program reports.

Funds received in the Community Services Block Grant pursuant to the federal Omnibus
Budget Reconciliation Act of 1981 (Public Law 97-35) shall be expended in support of
the purposes of this chapter as follows:

1. Ninety percent of the funds received in the Community Services Block Grant shall be
used for the development and implementation of programs and projects designed by
community action agencies to serve poor or low-income areas of the Commonwealth in
accordance with a formula approved by the Governor for the first year of the Community
Services Block Grant and thereafter biennially by the General Assembly.

2. No more than five percent of the funds received in the Community Services Block
Grant shall be used for administration of the duties required by this chapter of the des-
ignated agency.

3. At least five percent of the funds received in the Community Services Block Grant
shall be used to support community action activities conducted by community action
statewide organizations.

1982, c. 667, § 2.1-598; 2001, c. 844.

Comparison Price Advertising Act

§59.1-207.40. Definitions.
In addition to the definitions listed in § 59.1-198, as used in this chapter, the following
terms shall have the following meanings:
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"Former price" or "comparison price" means the direct or indirect comparison in any
advertisement whether or not expressed wholly or in part in dollars, cents, fractions, or
percentages, and whether or not such price is actually stated in the advertisement.

"Substantial sales" means a substantial aggregate volume of sales of identical or com-
parable goods or services at or above the advertised comparison price in the supplier's
trade area.

1992, c. 768.

§59.1-207.41. Advertising former price of goods or services.
No supplier shall in any manner knowingly advertise a former price of any goods or ser-
vices unless:

1. Such former price is the price at or above which substantial sales were made in the
recent regular course of business; or

2. Such former price was the price at which such goods or services or goods or services
of substantially the same kind, quality, or quantity and with substantially the same ser-
vice were openly and actively offered for sale for a reasonably substantial period of time
in the recent regular course of business honestly, in good faith and not for the purpose of
establishing a fictitious higher price on which a deceptive comparison might be based;
or

3. Such former price is based on a markup that does not exceed the supplier's cost plus
the usual and customary markup used by the supplier in the actual sale of such goods or
services or goods or services of substantially the same kind, quality, or quantity and with
substantially the same service, in the recent regular course of business; or

4. The date on which substantial sales were made, or the goods or services were openly
and actively offered for sale for a reasonably substantial period of time at the former price
is advertised in a clear and conspicuous manner.

1992, c. 768.

§59.1-207.42. Advertising comparison price of goods or services.
No supplier shall in any manner knowingly advertise a comparison price which is based
on another supplier's price unless:

1. The supplier can substantiate that the comparison price is the price offered for sale by
another supplier in the regular course of business for goods or services of substantially
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the same kind and quality, and with substantially the same service in the defined trade
area;

2. The trade area to which the advertisement refers is clearly defined and disclosed; and

3. A clear and conspicuous disclosure is made in the advertisement that the price used
as a basis of comparison is another supplier's price, and not the supplier's own price.

1992, c. 768.

§59.1-207.43. Use of certain terms in advertising former or comparison prices.

A. No supplier shall advertise a former or comparison price in terms of "market value,"
"valued at" or words of similar import unless such price is the price at which the goods or
services, or goods or services of substantially the same kind, quality or quantity, are
offered for sale by a reasonable number of suppliers in the supplier's trade area.

B. A supplier may advertise a former or comparison price in terms of "manufacturer's sug-
gested price," "
that, with regard to such advertising, the use of the former or comparison price complies
with 15 U.S.C. § 45 (a) (1) and the regulations of the Federal Trade Commission adop-
ted thereunder.

1992, c. 768.

suggested retail price," "list price," or words of similar import provided

§59.1-207.44. Enforcement; penalties.

Any violation of this chapter shall constitute a prohibited practice under the provisions of
§ 59.1-200 and shall be subject to the enforcement provisions of Chapter 17 (§ 59.1-196
et seq.). It shall be the responsibility of any supplier who uses a comparison price to be
able to substantiate the basis for any price comparisons made by the supplier. Upon the
request of the Attorney General, any attorney for the Commonwealth, or the attorney of
any county, city, or town, a supplier shall provide documentation to substantiate the
basis for any comparison price utilized by the supplier in any advertisement governed by
this chapter. No provision of this chapter shall be construed to apply to any supplier
whose advertising practices are governed by § 46.2-1581.

1992, c. 768; 2012, cc. 803, 835.

Condominium Act

§55.1-1900. Definitions.
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As used in this chapter, unless the context requires a different meaning:

"Capital components" means those items, whether or not a part of the common ele-
ments, for which the unit owners' association has the obligation for repair, replacement,
or restoration and for which the executive board determines funding is necessary.

"Common elements" means all portions of the condominium other than the units.

"Common expenses" means all expenditures lawfully made or incurred by or on behalf
of the unit owners' association, together with all funds lawfully assessed for the creation
or maintenance of reserves pursuant to the provisions of the condominium instruments.

"Common interest community manager" means the same as that term is defined in §
54.1-2345.

"Condominium" means real property, and any incidents to or interests in such real prop-
erty, lawfully subject to this chapter by the recordation of condominium instruments pur-
suant to the provisions of this chapter. No project shall be deemed a condominium within
the meaning of this chapter unless the undivided interests in the common elements are
vested in the unit owners.

"Condominium instruments" means, collectively, the declaration, bylaws, and plats and
plans recorded pursuant to the provisions of this chapter. Any exhibit, schedule, or cer-
tification recorded with a condominium instrument shall be deemed an integral part of
that condominium instrument. Once recorded, any amendment or certification of any con-
dominium instrument shall be deemed an integral part of the affected condominium
instrument if such amendment or certification was made in accordance with the pro-
visions of this chapter.

"Condominium unit" means a unit together with the undivided interest in the common ele-
ments appertaining to that unit.

"Contractable condominium" means a condominium from which one or more portions of
the submitted land may be withdrawn in accordance with the provisions of the declar-
ation and of this chapter. If such withdrawal can occur only by the expiration or ter-
mination of one or more leases, then the condominium shall not be deemed a
contractable condominium.

"Conversion condominium" means a condominium containing structures that before the
recording of the declaration were wholly or partially occupied by persons other than
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those who have contracted for the purchase of condominium units and those who
occupy with the consent of such purchasers.

"Convertible land" means a portion of the common elements within which additional
units or limited common elements may be created in accordance with the provisions of
this chapter.

"Convertible space" means a portion of a structure within the condominium that a declar-
ant may convert into one or more units or common elements, including limited common
elements, in accordance with the provisions of the declaration and this chapter.

"Declarant" means any person, or group of persons acting in concert, that (i) offers to dis-
pose of its interest in a condominium unit not previously disposed of, including an insti-
tutional lender that may not have succeeded to or accepted any special declarant rights
pursuant to § 55.1-1947; (ii) reserves or succeeds to any special declarant right; or (iii)
applies for registration of the condominium. However, for the purposes of clauses (i) and
(iii), "declarant" does not include an institutional lender that acquires title by foreclosure
or deed in lieu of foreclosure unless such lender offers to dispose of its interest in a con-
dominium unit not previously disposed of to anyone not in the business of selling real
estate for his own account, except as otherwise provided in § 55.1-1947. "Declarant"
does not include an individual who acquires title to a condominium unit at a foreclosure
sale.

"Dispose" or "disposition" refers to any voluntary transfer of a legal or equitable interest
in a condominium unit to a purchaser, but does not include the transfer or release of
security for a debt.

"Electronic means" means any form of communication, not directly involving the physical
transmission of paper, that creates a record that may be retained, retrieved, and
reviewed by a recipient of such communication. A meeting conducted by electronic
means includes a meeting conducted via teleconference, videoconference, Internet
exchange, or other electronic methods. Any term used in this definition that is defined in
§ 59.1-480 of the Uniform Electronic Transactions Act has the meaning set forth in that
section.

"Executive board" means an executive and administrative entity, by whatever name
denominated, designated in the condominium instruments as the governing body of the
unit owners' association.
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"Expandable condominium" means a condominium to which additional land may be
added in accordance with the provisions of the declaration and this chapter.

"Future common expenses" means common expenses for which assessments are not
yet due and payable.

"Identifying number" means one or more letters or numbers that identify only one unitin
the condominium.

"Institutional lender" means one or more commercial or savings banks, savings and loan
associations, trust companies, credit unions, industrial loan associations, insurance com-
panies, pension funds, or business trusts, including real estate investment trusts, any
other lender regularly engaged in financing the purchase, construction, orimprovement
of real estate, or any assignee of loans made by such a lender, or any combination of
any of the foregoing entities.

"Land" is a three-dimensional concept and includes parcels with upper or lower bound-
aries, or both upper and lower boundaries, as well as parcels extending ab solo usque
ad coelum. Parcels of airspace constitute land within the meaning of this chapter. Any
requirement in this chapter of a legally sufficient description shall be deemed to include

a requirement that the upper or lower boundaries, if any, of the parcel in question be iden-
tified with reference to established datum.

"Leasehold condominium" means a condominium in all or any portion of which each unit
owner owns an estate for years in his unit, or in the land within which that unit is situated,
or both, with all such leasehold interests due to expire naturally at the same time. A con-
dominium including leased land, or an interest in such land, within which no units are
situated or to be situated is not a leasehold condominium within the meaning of this
chapter.

"Limited common element" means a portion of the common elements reserved for the
exclusive use of those entitled to the use of one or more, but less than all, of the units.

"Nonbinding reservation agreement" means an agreement between the declarantand a
prospective purchaser that is in no way binding on the prospective purchaser and that
may be canceled without penalty at the sole discretion of the prospective purchaser.

"Offer" means any inducement, solicitation, or attempt to encourage any person to
acquire any legal or equitable interest in a condominium unit, except as security for a
debt. Nothing that expressly states that the condominium has not been registered with
the Common Interest Community Board and that no unit in the condominium can or will
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be offered for sale until such time as the condominium has been so registered shall be
considered an "offer."

"Officer" means any member of the executive board or official of the unit owners' asso-
ciation.

"Par value" means a number of dollars or points assigned to each unit by the declar-
ation. Substantially identical units shall be assigned the same par value, but units loc-
ated at substantially different heights above the ground, or having substantially different
views, or having substantially different amenities or other characteristics that might result
in differences in market value may be considered substantially identical within the mean-
ing of §§ 55.1-1917 and 55.1-1918.

"Person" means a natural person, corporation, partnership, association, trust, or other
entity capable of holding title to real property, or any combination thereof.

"Purchaser" means any person, other than a declarant, that acquires by means of a vol-
untary transfer a legal or equitable interest in a condominium unit, other than (i) a lease-
hold interest, including renewal options, of less than 20 years or (ii) as security for a
debt.

"Settlement agent" means the same as that term is defined in § 55.1-1000.

"Size" means the number of cubic feet, or the number of square feet of ground or floor
space, within each unit as computed by reference to the plat and plans and rounded to
the nearest whole number. Certain spaces within the units, including attic, basement, or
garage space, may be omitted from such calculation or partially discounted by the use of
a ratio, so long as the same basis of calculation is employed for all units in the con-
dominium and so long as that basis is described in the declaration.

"Special declarant rights" means any right reserved for the benefit of a declarant, or of a
person or group of persons that becomes a declarant, to (i) expand an expandable con-
dominium; (ii) contract a contractable condominium; (iii) convert convertible land or con-
vertible space or both; (iv) appoint or remove any officers of the unit owners' association
or the executive board pursuant to subsection A of § 55.1-1943; (v) exercise any power

or responsibility otherwise assigned by any condominium instrument or by this chapter

to the unit owners' association, any officer, or the executive board; or (vi) maintain sales
offices, management offices, model units, and signs pursuant to § 55.1-1929.
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"Unit" means a portion of the condominium designed and intended for individual own-
ership and use. For the purposes of this chapter, a convertible space shall be treated as
a unit in accordance with subsection D of § 55.1-1925.

"Unit owner" means one or more persons that own a condominium unit or, in the case of
a leasehold condominium, whose leasehold interest in the condominium extends for the
entire balance of the unexpired term. "Unit owner" includes any purchaser of a con-
dominium unit at a foreclosure sale, regardless of whether the deed is recorded in the
land records where the unitis located. "Unit owner" does not include any person holding
an interest in a condominium unit solely as security for a debt.

1974, c. 416, § 55-79.41; 1975, c. 415; 1981, c. 480; 1982, c. 545; 1991, c. 497; 1993, c.
667; 1996, c. 977; 2001, c. 715; 2002, c. 459; 2003, c. 442; 2008, cc. 851, 871; 2015, cc.
93,410; 2019, c. 712; 2021, Sp. Sess. |, cc. 9, 494.

§55.1-1901. Application and construction of chapter.

A. This chapter applies to all condominiums and to all horizontal property regimes or con-
dominium projects. This chapter supersedes the Horizontal Property Act (§ 55.1-2000 et
seq.), and no condominium shall be established under the Horizontal Property Act on or
after July 1, 1974. This chapter shall not be construed to affect the validity of any pro-
vision of any condominium instrument recorded prior to July 1, 1974. For the purposes of
this chapter, as used in the Horizontal Property Act (§ 55.1-2000 et seq.):

"Apartment" corresponds to the term "unit."

"Co-owner" corresponds to the term "unit owner."

"Council of co-owners" corresponds to the term "unit owners' association."
"Developer" corresponds to the term "declarant."

"General common elements" corresponds to the term "common elements."

"Horizontal property regime" and "condominium project" correspond to the term "con-
dominium."

"Master deed" and "master lease" correspond to the term "declaration" and are included
in the term "condominium instruments."

B. This chapter does not apply to condominiums located outside the Commonwealth.
Sections 55.1-1971, 55.1-1974 through 55.1-1982, and 55.1-1985 through 55.1-1989
apply to all contracts for the disposition of condominium units signed in the Com-
monwealth by any person, unless exempt under § 55.1-1972.
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C. Subsection B of § 55.1-1955 and § 55.1-1982 do not apply to the declarant of a con-
version condominium if that declarant is a proprietary lessees' association that, imme-
diately before the creation of the condominium, owned fee simple title to or a fee simple
reversionary interest in the real estate described pursuant to subdivision A 3 of § 55.1-
1916.

1974, c. 416, § 55-79.40; 1982, c. 545; 1989, c. 63; 2006, c. 646; 2019, c. 712.

§55.1-1902. Variation by agreement.

Except as expressly provided in this chapter, provisions of this chapter shall not be var-
ied by agreement, and rights conferred by this chapter shall not be waived. A declarant
shall not act under power of attorney or use any other device to evade the limitations or
prohibitions of this chapter or of the condominium instruments.

1982, c. 545, § 55-79.41:1; 2019, c. 712.

§55.1-1903. Separate assessments, titles, and taxation.

Except as otherwise provided in this section, each condominium unit constitutes a sep-
arate parcel of real estate. If there is any unit owner other than the declarant, each unit,
together with its common element interest, but excluding its common element interest in
convertible land and in any withdrawable land within which the declarant has the right to
create units or limited common elements, shall be separately assessed and taxed. Each
convertible land and withdrawable land within which the declarant has the right to create
units or limited common elements shall be separately assessed and taxed against the
declarant.

1974, c. 416, § 55-79.42; 1986, c. 324; 2019, c. 712.

§55.1-1904. Association charges.

Except as expressly authorized in this chapter, in the condominium instruments, or as
otherwise provided by law, no unit owners' association may make an assessment or
impose a charge against a unit owner unless the charge is (i) authorized under § 55.1-
1964, (ii) a fee for services provided, or (iii) related to the provisions setoutin § 55.1-
2316. The Common Interest Community Board may assess a monetary penalty for a viol-
ation of this section against any (a) unit owners' association pursuant to § 54.1-2351 or
(b) common interest community manager pursuant to § 54.1-2349 and may issue a
cease and desist order pursuant to § 54.1-2352.

2015, c. 277, § 55-79.42:1; 2019, c. 712; 2020, c. 592: 2023, cc. 387, 388.
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§55.1-1905. Local ordinances; nonconforming conversion condominiums; applicability
of Uniform Statewide Building Code; other regulations.

A. No zoning or other land use ordinance shall prohibit condominiums solely on the
basis of the form of ownership, nor shall any condominium be treated differently by any
zoning or other land use ordinance that would permit a physically identical project or
development under a different form of ownership. Except as provided in subsection E, no
local government may require further review or approval to record condominium instru-
ments when a property has previously complied with subdivision, site plan, zoning, or
other applicable land use regulations.

B. Subdivision and site plan ordinances in any locality shall apply to any condominium
in the same manner as such ordinances would apply to a physically identical project or
development under a different form of ownership; however, the declarant need not apply
for or obtain subdivision approval to record condominium instruments if site plan
approval for the land being submitted to the condominium has first been obtained.

C. During development of a condominium containing additional land or withdrawable
land, phase lines created by the condominium instruments shall not be considered prop-
erty lines for purposes of subdivision. If the condominium can no longer be expanded by
the addition of additional land, then the owner of the land not part of the condominium
shall subdivide such land prior to its conveyance, unless such land is subject to an
approved site plan as provided in subsection B, or prior to modification of such approved
site plan. In the event of any conveyance of land within phase lines of the condominium,
the condominium and any lot created by such conveyance shall be deemed to comply
with the local subdivision ordinance, provided that such land is subject to an approved
site plan.

D. During the period of declarant control and as long as the declarant has the right to cre-
ate additional units or to complete the common elements, the declarant has the authority
to execute, file, and process any subdivision, site plan, zoning, or other land use applic-
ations or disclosures, including related conditional zoning proffers and agreements that
do not create an affirmative obligation on the unit owners' association without its con-
sent, with respect to the common elements or applications affecting more than one unit,
notwithstanding that the declarant is not the owner of the land.

In accordance with subsection B of § 55.1-1956, once the declarant no longer has such
authority, the executive board of the unit owners' association, if any, and if not, then a rep-
resentative duly appointed by the unit owners' association, shall have the authority to
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execute, file, and process any subdivision, site plan, zoning, or other land use applic-
ations or disclosures, including related conditional zoning proffers and agreements that
do not create an affirmative obligation on the declarant without its consent, with respect
to the common elements or applications affecting more than one unit, notwithstanding
that the unit owners' association is not the owner of the land. Such applications shall not
adversely affect the rights of the declarant to develop additional land. For purposes of
obtaining building and occupancy permits, the unit owner, including the declarant if the
declarant is the unit owner, shall apply for permits for the unit, and the unit owners' asso-
ciation shall apply for permits for the common elements, except that the declarant shall
apply for permits for convertible land.

E. Localities may provide by ordinance that the declarant of a proposed conversion con-
dominium that does not conform to the zoning, land use, and site plan regulations of the
respective locality in which the property is located shall secure a special use permit, a
special exception, or a variance, as the case may be, prior to such property's becoming a
conversion condominium. The local authority shall grant a request for such a special use
permit, special exception, or variance filed on or after July 1, 1982, if the applicant can
demonstrate to the reasonable satisfaction of the local authority that the nonconformities
are not likely to be adversely affected by the proposed conversion. The local authority
shall not unreasonably delay action on any such request. In the event of an approved
conversion to condominium ownership, a locality, sanitary district, or other political sub-
division may impose such charges and fees as are lawfully imposed by such locality,
sanitary district, or political subdivision as a result of construction of new structures to the
extent that such charges and fees, or portions of such charges and fees, imposed upon
property subject to such conversions may be reasonably related to greater or additional
services provided by the locality, sanitary district, or political subdivision as a result of
the conversion.

F. Nothing in this section shall be construed to permit application of any provision of the
Uniform Statewide Building Code (§ 36-97 et seq.) or any local ordinances regulating
design and construction of roads, sewer and water lines, stormwater management facil-
ities, and other public infrastructure to a condominium in a manner different from the man-
ner in which such provision is applied to other buildings of similar physical form and
nature of occupancy.

1974, c. 416, § 55-79.43; 1975, c. 415; 1982, c. 663; 1991, c. 497; 2006, cc. 9, 317; 2019,
c.712.
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§55.1-1906. Eminent domain.

A. If any portion of the common elements is taken by eminent domain, the award for such
taking shall be paid to the unit owners' association, provided, however, that the portion of
the award attributable to the taking of any permanently assigned limited common ele-
ment shall be allocated by the order to the unit owner of the unit to which that limited com-
mon element was so assigned at the time of the taking. If that limited common element
was permanently assigned to more than one unit at the time of the taking, then the por-
tion of the award attributable to the taking of such limited common element shall be alloc-
ated in equal shares to the unit owners of the units to which it was so assigned or in

such other shares as the condominium instruments may specify for this express purpose.
A permanently assigned limited common element is a limited common element that can-
not be reassigned or that can be reassigned only with the consent of the unit owner of
the unit to which itis assigned in accordance with § 55.1-1919.

B. If one or more units are taken by eminent domain, the undivided interest in the com-
mon elements appertaining to any such unit shall thenceforth appertain to the remaining
units, being allocated to them in proportion to their respective undivided interests in the
common elements. The court shall enter an order reflecting the reallocation of undivided
interests produced by such taking, and the award shall include just compensation to the
unit owner of any unit taken for his undivided interest in the common elements as well as
for his unit.

C. 1. If portions of any unit are taken by eminent domain, the court shall determine the
fair market value of the portions of such unit not taken, and the undivided interest in the
common elements appertaining to any such units shall be reduced, in the case of each
such unit, in proportion to the diminution in the fair market value of such unit resulting
from the taking.

2. The portions of undivided interest in the common elements thereby divested from the
unit owners of any such units shall be reallocated among those units and the other units
in the condominium in proportion to their respective undivided interests in the common
elements, with any units partially taken participating in such reallocation on the basis of
their undivided interests as reduced in accordance with subdivision 1.

3. The court shall enter an order reflecting the reallocation of undivided interests pro-
duced thereby, and the award shall include just compensation to the unit owner of any
unit partially taken for that portion of his undivided interest in the common elements
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divested by operation of subdivision 1 and not revested by operation of subdivision 2, as
well as for that portion of his unit taken by eminent domain.

D. If, however, the taking of a portion of any unit makes it impractical to use the remain-
ing portion of that unit for any lawful purpose permitted by the condominium instruments,
then the entire undivided interest in the common elements appertaining to that unit shall
thenceforth appertain to the remaining units, being allocated to them in proportion to their
respective undivided interests in the common elements, and the remaining portion of that
unit shall thenceforth be a common element. The court shall enter an order reflecting the
reallocation of undivided interests produced thereby, and the award shall include just
compensation to the unit owner of such unit for his entire undivided interest in the com-
mon elements and for his entire unit.

E. Votes in the unit owners' association, rights to future common surpluses, and liab-
ilities for future common expenses not specially assessed, appertaining to any unit taken
or partially taken by eminent domain, shall thenceforth appertain to the remaining units,
being allocated to them in proportion to their relative voting strength in the unit owners'
association, with any units partially taken participating in such reallocation as though
their voting strength in the unit owners' association had been reduced in proportion to
the reduction in their undivided interests in the common elements, and the order of the
court shall provide accordingly.

F. The order of the court shall require the recordation of such order among the land
records of the county or city in which the condominium is located.

1974, c. 416, § 55-79.44; 1975, c. 415; 1982, c. 545; 1998, c. 32; 2019, c. 712; 2020, c.
592.

§55.1-1907. How condominium may be created.

No condominium shall come into existence except by the recordation of condominium
instruments pursuant to the provisions of this chapter. No condominium instruments shall
be recorded unless all units located or to be located on any portion of the submitted land,
other than within the boundaries of any convertible lands, are depicted on plats and
plans that comply with the provisions of subsections A and B of § 55.1-1920.

1974, c. 416, § 55-79.45; 2019, c. 712.

Corrections Private Management Act
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§53.1-261. Definitions.
As used in this chapter unless the context requires otherwise or it is otherwise provided:

"Correctional services" means the following functions, services and activities when
provided within a prison or otherwise:

1. Operation of facilities, including management, custody of inmates and provision of
security;

2. Food services, commissary, medical services, transportation, sanitation or other ancil-
lary services;

3. Development and implementation assistance for classification, management inform-
ation systems or other information systems or services;

4. Education, training and employment programs;
5. Recreational, religious and other activities; and
6. Counseling, special treatment programs, or other programs for special needs.

"Prison" or "facility" or "prison facility" means any institution operated by or under author-
ity of the Department and shall include, whether obtained by purchase, lease, con-
struction, reconstruction, restoration, improvement, alteration, repair or other means, any
physical betterment or improvement related to the housing of inmates or any preliminary
plans, studies or surveys relative thereto; land or rights to land; and any furnishings,
machines, vehicles, apparatus, or equipment for use in connection with any prison facil-
ity.

"Prison contractor” or "contractor" means any entity, including a local government, enter-
ing into or offering or proposing to enter into a contractual agreement to provide any cor-
rectional services to inmates under the custody of the Commonwealth or federal inmates
under the custody of the prison contractor, while in the Commonwealth of Virginia.

1991, c. 705; 1992, c. 654; 1995, c. 694; 1996, c. 632; 2007, c. 394.

§53.1-262. State correctional facilities; private contracts.

The Director, subject to the provisions of the Virginia Public Procurement Act (§ 2.2-
4300 et seq.), is hereby authorized to enter into contracts with prison contractors for the
financing, site selection, acquisition, construction, maintenance, leasing, management or
operation of prison facilities, or any combination of those services, subject to the require-
ments and limitations set out below.
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1. Contracts entered into under the terms of this chapter shall be with an entity submitting
an acceptable response pursuant to a request for proposals. An acceptable response
shall be one which meets all the requirements in the request for proposals. However, no
contract for correctional services may be entered into unless the private contractor
demonstrates that it has:

a. The qualifications, experience and management personnel necessary to carry out the
terms of this contract;

b. The financial resources to provide indemnification for liability arising from prison man-
agement projects;

c. Evidence of past performance of similar contracts which shall include the experience
of persons in management with such entity and may include the experience of the parent
of such entity; and

d. The ability to comply with all applicable federal and state constitutional standards; fed-
eral, state, and local laws; court orders; and correctional standards.

2. Contracts awarded under the provisions of this chapter, including contracts for the pro-
vision of correctional services or for the lease or use of public lands or buildings for use
in the operation of facilities, may be entered into for a period of up to thirty years, subject
to the requirements for annual appropriation of funds by the Commonwealth.

3. Contracts awarded under the provisions of this chapter shall, at a minimum, comply
with the following:

a. Provide for internal and perimeter security to protect the public, employees and
inmates;

b. Provide inmates with work or training opportunities while incarcerated; however, the
contractor shall not benefit financially from the labor of inmates;

c. Impose discipline on inmates only in accordance with applicable regulations; and
d. Provide proper food, clothing, housing and medical care for inmates.

4. No contract for correctional services shall be entered into unless the following require-
ments are met:

a. The contractor provides audited financial statements for the previous five years or for
each of the years the contractor has been in operation, if fewer than five years, and
provides other financial information as requested; and
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b. The contractor provides an adequate plan of indemnification, specifically including
indemnity for civil rights claims. The indemnification plan shall be adequate to protect
the Commonwealth and public officials from all claims and losses incurred as a result of
the contract. Nothing herein is intended to deprive a prison contractor or the Com-
monwealth of the benefits of any law limiting exposure to liability or setting a limit on
damages.

5. No contract for correctional services shall be executed by the Director nor shall any
funds be expended for the contract unless:

a. The proposed contract complies with any applicable regulations which may be pro-
mulgated by the Director pursuant to § 53.1-266;

b. An appropriation for the services to be provided under the contract has been expressly
approved as is otherwise provided by law;

c. The correctional services proposed by the contract are of at least the same quality as
those routinely provided by the Department to similar types of inmates; and

d. An evaluation of the proposed contract demonstrates a cost benefit to the Com-
monwealth when compared to alternative means of providing the services through gov-
ernmental agencies.

6. A site proposed by a contractor for the construction of a prison facility shall not be sub-
ject to the approval procedure set forth in § 53.1-19. However, no contract for the con-
struction and operation of a private correctional facility shall be entered into nor shall any
funds be expended for the contract unless the local governing body, by duly adopted res-
olution, consents to the siting and construction of such facility within the boundaries of
the locality.

1991, c. 705; 1992, c. 654; 1995, c. 694; 1998, c. 818; 2020, c. 759.

§53.1-263. Authority of security employees.

Security employees of a prison contractor shall be allowed to use force and shall exer-
cise their powers and authority only while on the grounds of an institution under the
supervision of the prison contractor, while transporting inmates, while pursuing
escapees from such institutions, and while providing inmate security for prisoners at a
medical facility in the Commonwealth. All provisions of law pertaining to custodians of
inmates, correctional officers, or prison or jail officers, except § 19.2-81.1, shall apply to
contractors' security employees.

1991, c. 705; 1992, c. 654; 2007, c. 394.
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§53.1-264. Application of certain criminal law to contractor-operated facilities.

All provisions of law establishing penalties for offenses committed against custodians of
inmates, correctional officers, prison guards, or jail officers shall apply mutatis mutandis

to offenses committed by or with regard to inmates assigned to facilities or programs for

which a prison contractor is providing correctional services.

1991, c. 705; 1992, c. 654.

§53.1-265. Powers and duties not delegable to contractor.
No contract for correctional services shall authorize, allow, or imply a delegation of
authority or responsibility of the Director to a prison contractor for any of the following:

1. Developing and implementing procedures for calculating inmate release and parole
eligibility dates;

2. Developing and implementing procedures for calculating and awarding sentence cred-
its;
3. Approving inmates for furlough and work release;

4. Approving the type of work inmates may perform and the wages or sentence credits
which may be given the inmates engaging in such work;

5. Granting, denying, or revoking sentence credits;

6. Classifying inmates or placing inmates in less restrictive custody or more restrictive
custody;

7. Transferring an inmate; however, the contractor may make written recommendations
regarding the transfer of an inmate or inmates;

8. Formulating rules of inmate behavior, violations of which may subject inmates to sanc-
tions; however, the contractor may propose such rules to the Director for his review and
adoption, rejection, or modification as otherwise provided by law or regulation; and

9. Disciplining inmates in any manner which requires a discretionary application of rules
of inmate behavior or a discretionary imposition of a sanction for violations of such rules.

1991, c. 705; 1992, c. 654; 1995, c. 694.

§53.1-266. Department shall promulgate regulations.
The Director shall make, adopt and promulgate regulations governing the following
aspects of private management and operation of prison facilities:
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1. Contingency plans for state operation of a contractor-operated facility in the event of a
termination of the contract;

2. Use of deadly and nondeadly force by prison contractors' security personnel;

3. Methods of monitoring a contractor-operated facility by the Department;

4. Public access to a contractor-operated facility; and

5. Such other regulations as may be necessary to carry out the provisions of this chapter.
1991, c. 705; 1992, c. 654; 1995, c. 694; 2020, c. 759.

§53.1-267. Expired.
Expired.

Crime Victim and Witness Rights Act

§19.2-11.01. Crime victim and witness rights.

A. In recognition of the Commonwealth's concern for the victims and witnesses of crime,
itis the purpose of this chapter to ensure that the full impact of crime is brought to the
attention of the courts of the Commonwealth; that crime victims and witnesses are
treated with dignity, respect and sensitivity; and that their privacy is protected to the
extent permissible under law. It is the further purpose of this chapter to ensure that vic-
tims and witnesses are informed of the rights provided to them under the laws of the
Commonwealth; that they receive authorized services as appropriate; and that they have
the opportunity to be heard by law-enforcement agencies, attorneys for the Com-
monwealth, corrections agencies and the judiciary at all critical stages of the criminal
justice process to the extent permissible under law. Unless otherwise stated and subject
to the provisions of § 19.2-11.1, it shall be the responsibility of a locality's crime victim
and witness assistance program to provide the information and assistance required by
this chapter, including verification that the standardized form listing the specific rights
afforded to crime victims has been received by the victim.

As soon as practicable after identifying a victim of a crime, the investigating law-enforce-
ment agency shall provide the victim with a standardized form listing the specific rights
afforded to crime victims. The form shall include a telephone number by which the victim
can receive further information and assistance in securing the rights afforded crime vic-
tims, the name, address and telephone number of the office of the attorney for the
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Commonwealth, the name, address and telephone number of the investigating law-
enforcement agency, and a summary of the victim's rights under § 40.1-28.7:2.

1. Victim and witness protection and law-enforcement contacts.

a. In order that victims and witnesses receive protection from harm and threats of harm
arising out of their cooperation with law-enforcement, or prosecution efforts, they shall be
provided with information as to the level of protection which may be available pursuant
to § 52-35 or to any other federal, state or local program providing protection, and shall
be assisted in obtaining this protection from the appropriate authorities.

b. Victims and witnesses shall be provided, where available, a separate waiting area dur-
ing court proceedings that affords them privacy and protection from intimidation, and that
does not place the victim in close proximity to the defendant or the defendant's family.

2. Financial assistance.

a. Victims shall be informed of financial assistance and social services available to them
as victims of a crime, including information on their possible right to file a claim for com-
pensation from the Crime Victims' Compensation Fund pursuant to Chapter 21.1 (§ 19.2-
368.1 et seq.) and on other available assistance and services.

b. Victims shall be assisted in having any property held by law-enforcement agencies for
evidentiary purposes returned promptly in accordance with §§ 19.2-270.1 and 19.2-
270.2.

c. Victims shall be advised that restitution is available for damages or loss resulting from
an offense and shall be assisted in seeking restitution in accordance with §§ 19.2-305
and 19.2-305.1, Chapter 21.1 (§ 19.2-368.1 et seq.), Article 21 (§ 58.1-520 et seq.) of
Chapter 3 of Title 58.1, and other applicable laws of the Commonwealth.

3. Notices.

a. Victims and witnesses shall be (i) provided with appropriate employer intercession ser-
vices to ensure that employers of victims and witnesses will cooperate with the criminal
justice process in order to minimize an employee's loss of pay and other benefits res-
ulting from court appearances and (ii) advised that pursuantto § 18.2-465.1 it is unlawful
for an employer to penalize an employee for appearing in court pursuant to a summons
or subpoena.

b. Victims shall receive advance notification when practicable from the attorney for the
Commonwealth of judicial proceedings relating to their case and shall be notified when
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practicable of any change in court dates in accordance with § 19.2-265.01 if they have
provided their names, current addresses and telephone numbers.

c. Victims shall receive notification, if requested, subject to such reasonable procedures
as the Attorney General may require pursuant to § 2.2-511, from the Attorney General of
the filing and disposition of any appeal or habeas corpus proceeding involving their
case.

d. Victims shall be notified by the Department of Corrections or a sheriff or jail super-
intendent (i) in whose custody an escape, change of name, transfer, release or dis-
charge of a prisoner occurs pursuant to the provisions of §§ 53.1-133.02 and 53.1-160 or

(il) when an accused is released on bail, if they have provided their names, current
addresses and telephone numbers in writing. Such notification may be provided through
the Virginia Statewide VINE (Victim Information and Notification Everyday) System or
other similar electronic or automated system.

e. Victims shall be advised that, in order to protect their right to receive notices and offer
input, all agencies and persons having such duties must have current victim addresses
and telephone numbers given by the victims. Victims shall also be advised that any such
information given shall be confidential as provided by § 19.2-11.2.

f. Victims of sexual assault, as defined in § 19.2-11.5, shall be advised of their rights
regarding physical evidence recovery kits as provided in Chapter 1.2 (§ 19.2-11.5 et
seq.).

g. Upon the victim's request, the victim shall be notified by the Commissioner of Beha-
vioral Health and Developmental Services or his designee of the release of a defendant
(i) who was found to be unrestorably incompetent and was committed pursuant to Article
5 (§ 37.2-814 et seq.) of Chapter 8 of Title 37.2, committed pursuant to Chapter 9 (§ 37.2-
900 et seq.) of Title 37.2, or certified pursuant to § 37.2-806 or (ii) who was acquitted by
reason of insanity and committed pursuantto § 19.2-182.3.

4. Victim input.

a. Victims shall be given the opportunity, pursuantto § 19.2-299.1, to prepare a written
victim impact statement prior to sentencing of a defendant and may provide information
to any individual or agency charged with investigating the social history of a person or
preparing a victim impact statement under the provisions of §§ 16.1-273 and 53.1-155 or
any other applicable law.
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b. Victims shall have the right to remain in the courtroom during a criminal trial or pro-
ceeding pursuant to the provisions of § 19.2-265.01.

c. On motion of the attorney for the Commonwealth, victims shall be given the oppor-
tunity, pursuant to § 19.2-295.3, to testify prior to sentencing of a defendant regarding the
impact of the offense.

d. In a felony case, the attorney for the Commonwealth shall consult with the victim either
verbally or in writing (i) to inform the victim of the contents of a proposed plea agreement
and (ii) to obtain the victim's views about the disposition of the case, including the vic-
tim's views concerning dismissal, pleas, plea negotiations and sentencing. However,
nothing in this section shall limit the ability of the attorney for the Commonwealth to exer-
cise his discretion on behalf of the citizens of the Commonwealth in the disposition of
any criminal case. The court shall not accept the plea agreement unless it finds that,
except for good cause shown, the Commonwealth has complied with clauses (i) and (ii).
Good cause shown shall include, but not be limited to, the unavailability of the victim due
to incarceration, hospitalization, failure to appear at trial when subpoenaed, change of
address without notice, or failure to provide an address or phone number as required in
subdivision A 3 b.

The victim shall be notified in accordance with subdivision A 3 b of any proceeding in
which the plea agreement will be tendered to the court. The attorney for the Com-
monwealth may satisfy his responsibility under this provision by consulting with a parent
or guardian of an unemancipated minor victim, if the parent or guardian is not a suspect,
person of interest, or defendant in the criminal investigation of the proceeding.

The responsibility to consult with the victim under this subdivision shall not confer upon
the defendant any substantive or procedural rights and shall not affect the validity of any
plea entered by the defendant.

e. Whenever the Attorney General represents the Commonwealth in any criminal
appeal, he shall consult with the victim in the manner prescribed by subdivision d.

5. Courtroom assistance.

a. Victims and witnesses shall be informed that their addresses, any telephone numbers,
and email addresses may not be disclosed, pursuant to the provisions of §§ 19.2-11.2
and 19.2-269.2, except when necessary for the conduct of the criminal proceeding.

b. Victims and witnesses shall be advised that they have the right to the services of an
interpreter in accordance with §§ 19.2-164 and 19.2-164.1.
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c. Victims and witnesses of certain sexual offenses shall be advised that there may be a
closed preliminary hearing in accordance with § 18.2-67.8 and, if a victim was 14 years
of age or younger on the date of the offense and is 16 or under at the time of the trial, ora
witness to the offense is 14 years of age or younger at the time of the trial, that two-way
closed-circuit television may be used in the taking of testimony in accordance with §
18.2-67.9.

6. Post trial assistance.

a. Within 30 days of receipt of a victim's written request after the final trial court pro-
ceeding in the case, the attorney for the Commonwealth shall notify the victim in writing,
of (i) the disposition of the case, (ii) the crimes of which the defendant was convicted, (iii)
the defendant's right to appeal, if known, and (iv) the telephone number of offices to con-
tact in the event of nonpayment of restitution by the defendant.

b. If the defendant has been released on bail pending the outcome of an appeal, the
agency that had custody of the defendant immediately prior to his release shall notify the
victim as soon as practicable that the defendant has been released.

c. If the defendant's conviction is overturned, and the attorney for the Commonwealth
decides to retry the case or the case is remanded for a new trial, the victim shall be
entitled to the same rights as if the first trial did not take place.

B. For purposes of this chapter, "victim" means (i) a person who has suffered physical,
psychological, or economic harm as a direct result of the commission of (a) a felony, (b)
assault and battery in violation of § 18.2-57 or 18.2-57.2, stalking in violation of § 18.2-
60.3, a violation of a protective order in violation of § 16.1-253.2 or 18.2-60.4, sexual bat-
tery in violation of § 18.2-67.4, attempted sexual battery in violation of § 18.2-67.5, or
maiming or driving while intoxicated in violation of § 18.2-51.4 or 18.2-266, or (c) a delin-
quent act that would be a felony or a misdemeanor violation of any offense enumerated
in clause (b) if committed by an adult; (ii) a spouse or child of such a person; (iii) a parent
or legal guardian of such a person who is a minor; (iv) for the purposes of subdivision A
4 only, a current or former foster parent or other person who has or has had physical cus-
tody of such a person who is a minor, for six months or more or for the majority of the
minor's life; or (v) a spouse, parent, sibling, or legal guardian of such a person who is
physically or mentally incapacitated or was the victim of a homicide; however, "victim"
does not mean a parent, child, spouse, sibling, or legal guardian who commits a felony
or other enumerated criminal offense against a victim as defined in clause (i).
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C. Officials and employees of the judiciary, including court services units, law-enforce-
ment agencies, the Department of Corrections, attorneys for the Commonwealth and pub-
lic defenders, shall be provided with copies of this chapter by the Department of Criminal
Justice Services or a crime victim and witness assistance program. Each agency, officer
or employee who has a responsibility or responsibilities to victims under this chapter or
other applicable law shall make reasonable efforts to become informed about these
responsibilities and to ensure that victims and witnesses receive such information and
services to which they may be entitled under applicable law, provided that no liability or
cause of action shall arise from the failure to make such efforts or from the failure of such
victims or witnesses to receive any such information or services.

1995, c. 687; 1996, c. 546; 1997, c. 691; 1998, c. 485; 1999, cc. 668, 702, 844; 2000, cc.
272, 827; 2001, cc. 410, 530, 549; 2002, cc. 310, 810, 818; 2003, cc. 103, 751, 764;
2006, c. 241; 2007, cc. 94, 109, 423; 2014, c. 230; 2017, c. 535; 2018, cc. 47, 83; 2019,
c. 216; 2021, Sp. Sess. |, cc. 344, 345; 2023, cc. 559, 746, 784.

§19.2-11.1. Establishment of crime victim-witness assistance programs; funding; min-
imum standards.

Any local governmental body which establishes, operates and maintains a crime victim
and witness assistance program, whose funding is provided in whole or part by grants
administered by the Department of Criminal Justice Services pursuantto § 9.1-104, shall
operate the program in accordance with guidelines which shall be established by the
Department to implement the provisions of this chapter and other applicable laws estab-
lishing victims' rights.

1988, c. 542; 1994, cc. 361, 598; 1995, c. 687; 1996, c. 545.

§19.2-11.2. Crime victim's right to nondisclosure of certain information; exceptions;
testimonial privilege.

Upon request of any witness in a criminal prosecution under § 18.2-46.2, 18.2-46.3, or
18.2-248 or of any violent felony as defined by subsection C of § 17.1-805, or any crime
victim, neither a law-enforcement agency, the attorney for the Commonwealth, the coun-
sel for a defendant, a court nor the Department of Corrections, nor any employee of any
of them, may disclose, except among themselves, the residential address, any telephone
number, email address, or place of employment of the witness or victim or a member of
the witness' or victim's family, except to the extent that disclosure is (i) of the site of the
crime, (ii) required by law or Rules of the Supreme Coun, (iii) necessary for law-enforce-
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ment purposes or preparation for court proceedings, or (iv) permitted by the court for
good cause.

Except with the written consent of the victim of any crime involving any sexual assault,
sexual abuse, or family abuse or the victim's next of kin if the victim is a minor and the vic-
tim's death results from any crime, a law-enforcement agency may not disclose to the
public information that directly or indirectly identifies the victim of such crime except to

the extent that disclosure is (a) of the site of the crime, (b) required by law, (c) necessary
for law-enforcement purposes, or (d) permitted by the court for good cause. In addition, at
the request of the victim to the Court of Appeals of Virginia or the Supreme Court of Vir-
ginia hearing, on or after July 1, 2007, the case of a crime involving any sexual assault

or sexual abuse, no appellate decision shall contain the first or last name of the victim.

Nothing herein shall limit the right to examine witnesses in a court of law or otherwise
affect the conduct of any criminal proceeding.

1994, cc. 845, 931; 2002, cc. 810, 818; 2005, cc. 764, 813; 2007, c. 503; 2014, c. 744;
2017, c. 500; 2018, cc. 47, 83.

§19.2-11.3. Virginia Crime Victim-Witness Fund.

There is hereby established the Virginia Crime Victim-Witness Fund as a special non-
reverting fund to be administered by the Department of Criminal Justice Services to sup-
port victim and witness services that meet the minimum standards prescribed for such
programs under § 19.2-11.1. A portion of the sum collected pursuantto §§ 16.1-69.48:1,
17.1-275.1,17.1-275.2,17.1-275.3, 17.1-275.4, 17.1-275.7, 17.1-275.8, and 17.1-275.9,
as specified in these sections, shall be deposited into the state treasury to the credit of
this Fund. The Fund shall be distributed according to grant procedures adopted pursuant
to § 9.1-104 and shall be established on the books of the Comptroller. Any funds remain-
ing in such Fund at the end of the biennium shall not revert to the general fund, but shall
remain in the Fund. Interest earned on the Fund shall be credited to the Fund.

1995, c. 371; 2002, c. 831.

§19.2-11.4. Establishment of victim-offender reconciliation program.

A. Any Crime Victim and Witness Assistance Program may establish a victim-offender
reconciliation program to provide an opportunity after conviction for a victim, at his
request and upon the subsequent agreement of the offender, to:

1. Meet with the offender in a safe, controlled environment in accordance with the
policies established pursuant to subsection B of § 53.1-30;
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2. Give to the offender, either orally or in writing, a summary of the financial, emotional,
and physical effects of the offense on the victim or the victim's family; and

3. Discuss a proposed restitution agreement which may be submitted for consideration
by the sentencing court for damages incurred by the victim as a result of the offense.

B. If the victim chooses to participate in a victim-offender reconciliation program under
this section, the victim shall execute a waiver releasing the Crime Victim and Witness
Assistance Program, attorney for the offender and the attorney for the Commonwealth
from civil and criminal liability for actions taken by the victim or offender as a result of par-
ticipation by the victim or the offender in a victim-offender reconciliation program.

C. A victim shall not be required to participate in a victim-offender reconciliation program
under this section.

D. The failure of any person to participate in a reconciliation program pursuant to this sec-
tion shall not be used directly or indirectly at sentencing.

1995, c. 628; 2010, c. 844.

Delinquency Prevention and Youth Devel-
opment Act

§66-26. Delinquency prevention and youth development programs; agents.

The Director shall develop and supervise delinquency prevention and youth devel-
opment programs in order that better services and coordination of services are provided
to children. The Director shall have the authority to appoint necessary agents for the car-
rying out of these programs as may be needed. To this end the Director shall cooperate
with state and local authorities in establishing and maintaining suitable delinquency pre-
vention and youth development programs.

Code 1950, § 53-19.22:1; 1974, c. 496; 1979, c. 700; 1982, c. 636, § 53.1-251; 1989, c.
733.

§66-27. Authority of Director to make grants to localities.
The Director is authorized to make grants to counties and cities pursuant to the pro-
visions of this chapter to promote efficiency and economy in the delivery of youth ser-
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vices and to provide support to localities seeking to respond positively to the growing
rate of juvenile delinquency.

Code 1950, § 53-335; 1979, c. 698; 1982, c. 636, § 53.1-252; 1989, c. 733.

§66-28. Policies.

The Board shall prescribe policies governing applications for grants pursuant to this
chapter and standards for the operation of programs developed and implemented under
the grants. The Department shall cooperate with and seek the assistance of rep-
resentatives of county and city governing bodies, private nonprofit youth service agen-
cies, and private citizens having expertise in the development and any subsequent
revisions of the standards required by this section. The Department shall establish and
make available to localities a list of best practice program models that are likely to qual-
ify for grants pursuant to this chapter, such as programs offering (i) mentorships, (ii) com-
munity service opportunities, (iii) trauma-informed behavioral and mental health
services, (iv) career planning and training, (v) employment opportunities, (vi) non-aca-
demic supports in a public or private school, or (vii) after-school or summer programs.

Code 1950, § 53-336; 1979, c. 698; 1982, c. 636, § 53.1-253; 1989, c. 733; 2000, c. 277;
2022, c. 522.

§66-29. Ordinances to be enacted by participating localities; applications by localities
for grants.

Prior to applying to the Director for a grant pursuant to this chapter, each governing body
of a county or city which is to participate in the grant shall enact an appropriate ordin-
ance or resolution which provides for the creation of a youth services citizen board pur-
suantto § 66-34.

Any county or city or combination thereof may apply to the Director for a grant pursuant
to this chapter. The Director shall provide consultation and technical assistance, if
requested, to localities in the development of applications for such grants. The Director
shall approve or disapprove applicants for grants.

Code 1950, § 53-337; 1979, c. 698; 1982, c. 636, § 53.1-254; 1989, c. 733; 2000, c. 277.

§66-30. Renewal of grants; suspension for failure to comply with standards; notice

and hearing.

Grants approved by the Director pursuant to § 66-29 shall be renewed subject to
approval by the Director of an annual plan update for youth services submitted by the par-
ticipating counties or cities.
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If the Director determines that a program operating under an approved grantis notin
compliance with minimum standards promulgated by the Board, he may suspend all or
any portion of the grant until the required standards of operation are met.

Code 1950, § 53-338; 1979, c. 698; 1982, c. 636, § 53.1-255; 1989, c. 733; 1990, c. 679;
2000, c. 277.

§66-31. Funding; records to be kept by localities; use of funds.

A. Grants made to a county or city or combination thereof pursuant to this chapter shall
be of an amount up to seventy-five percent of the total program budget for the proposed
program for salaries and all other operating expenses including the lease of facilities,
subject to funds provided by the General Assembly.

B. Each county and city receiving moneys under this chapter shall keep records of
receipts and disbursements thereof which records shall be open for audit and evaluation
by the appropriate state authorities.

C. Participating counties and cities may not use funds provided under this chapter to
decrease those funds allocated by the governing body for existing citizen boards as
provided for in § 66-34 hereof with the exception of those programs being funded by fed-
eral grant moneys.

Code 1950, § 53-339; 1979, c. 698; 1982, c. 636, § 53.1-256; 1989, c. 733.

§66-32. Withdrawal from program.

Any participating county or city may, at the beginning of any calendar quarter, by ordin-
ance or resolution of its governing authority, notify the Director of its intention to withdraw
from the grant program. Such withdrawal shall be effective the last day of the quarterin
which such notice is given.

Code 1950, § 53-340; 1979, c. 698; 1982, c. 636, § 53.1-257; 1989, c. 733.

§66-33. Unexpended funds.

In any case in which any portion of state funds obtained through a grant authorized pur-
suant to this chapter remains unencumbered or unexpended at the end of the fiscal year,
such funds shall be returned by the locality to the State Treasurer, who shall deposit
such moneys in the state general fund.

Code 1950, § 53-341; 1979, c. 698; 1982, c. 636, § 53.1-258; 1989, c. 733.

§66-34. Youth services citizen boards; appointment and qualifications of members.

- 167 -


http://lis.virginia.gov/cgi-bin/legp604.exe?001+ful+CHAP0277
http://law.lis.virginia.gov/vacode/66-34/

A. Each county and city participating in a program funded by an approved grant shall be
represented on a youth services citizen board (the board). The board shall be appointed
by the county or city governing body or combination thereof. The board may be com-
posed of (i) representative elected officials, representatives of public and private agen-
cies serving youths, representatives of local law enforcement, and citizens not employed
by government or service agencies, including one representative of the faith community
and one representative of the business community, or (ii) the community policy and man-
agement team established pursuant to § 2.2-5204 or a similar entity, as approved by the
Department, provided that such board or entity (a) includes, for the purposes of this sec-
tion, at least one representative of the faith community who is not employed by a gov-
ernment or service agency, one representative of the business community who is not
employed by a government or service agency, and one representative of local law
enforcement and (b) complies with any other requirements imposed by the Department.
No board member may have an interest in any organization or program that receives
grant funds pursuant to this chapter.

B. The board shall actively participate with community representatives in the formulation
of a comprehensive plan for the development, coordination, and evaluation of the youth

services program and shall make formal recommendations to the governing authority or
authorities at least annually concerning the comprehensive plan and its implementation

during the ensuing year.

C. The board may establish a youth advisory team for the purposes of consultation and
advice regarding the youth services program. If the board establishes a youth advisory
team, the board (i) shall consult with and consider the recommendations of the youth
advisory team prior to making recommendations to the local governing body pursuant to
subsection B and (ii) may apply to the Department for additional funding to support the
youth advisory team.

Code 1950, § 53-342; 1979, c. 698; 1982, c. 636, § 53.1-259; 1989, c. 733; 2000, c. 277;
2022, c. 522.

§66-35. Responsibilities of local programs.
It shall be the responsibility of the local programs to:

1. Prepare and update pursuant to Department guidelines a comprehensive plan based
on an objective assessment of the community's youth development and delinquency pre-
vention needs and resources;
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2. Assist the locality in establishing and modifying programs and services to youth pur-
suant to § 16.1-309.3 on the basis of an objective assessment of the community's needs
and resources;

3. Collaborate with public and private entities to identify gaps in program services and
identify potential funding sources to assist in developing programs to respond to iden-
tified gaps; and

4. Provide assistance to other community agencies and organizations, including the com-
munity policy and management team established pursuant to § 2.2-5204, in establishing
and modifying programs and services to youth.

Code 1950, § 53-343; 1979, c. 698; 1982, c. 636, § 53.1-260; 1989, c. 733; 1992, cc.
837, 880; 1993, cc. 232, 283; 2000, c. 277; 2022, c. 522.

Drug Control Act

§54.1-3400. Citation.
This chapter may be cited as "The Drug Control Act."

1970, c. 650, § 54-524.1; 1988, c. 765.

§54.1-3401. Definitions.
As used in this chapter, unless the context requires a different meaning:

"Administer" means the direct application of a controlled substance, whether by injec-
tion, inhalation, ingestion, or any other means, to the body of a patient or research sub-
ject by (i) a practitioner or by his authorized agent and under his direction or (ii) the
patient or research subject at the direction and in the presence of the practitioner.

"Advertisement" means all representations disseminated in any manner or by any
means, other than by labeling, for the purpose of inducing, or which are likely to induce,
directly or indirectly, the purchase of drugs or devices.

"Agent" means an authorized person who acts on behalf of or at the direction of a man-
ufacturer, distributor, or dispenser. It does not include a common or contract carrier, pub-
lic warehouseman, or employee of the carrier or warehouseman.

"Anabolic steroid" means any drug or hormonal substance, chemically and phar-
macologically related to testosterone, other than estrogens, progestins, corticosteroids,
and dehydroepiandrosterone.
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"Animal" means any nonhuman animate being endowed with the power of voluntary
action.

"Automated drug dispensing system" means a mechanical or electronic system that per-
forms operations or activities, other than compounding or administration, relating to phar-
macy services, including the storage, dispensing, or distribution of drugs and the
collection, control, and maintenance of all transaction information, to provide security
and accountability for such drugs.

"Biological product" means a virus, therapeutic serum, toxin, antitoxin, vaccine, blood,
blood component or derivative, allergenic product, protein other than a chemically syn-
thesized polypeptide, or analogous product, or arsphenamine or any derivative of
arsphenamine or any other trivalent organic arsenic compound, applicable to the pre-
vention, treatment, or cure of a disease or condition of human beings.

"Biosimilar" means a biological product that is highly similar to a specific reference bio-
logical product, notwithstanding minor differences in clinically inactive compounds, such
that there are no clinically meaningful differences between the reference biological
product and the biological product that has been licensed as a biosimilar pursuant to 42
U.S.C. § 262(k) in terms of safety, purity, and potency of the product.

"Board" means the Board of Pharmacy.

"Bulk drug substance" means any substance that is represented for use, and that, when
used in the compounding, manufacturing, processing, or packaging of a drug, becomes
an active ingredient or a finished dosage form of the drug; however, "bulk drug sub-
stance" shall not include intermediates that are used in the synthesis of such sub-
stances.

"Change of ownership" of an existing entity permitted, registered, or licensed by the
Board means (i) the sale or transfer of all or substantially all of the assets of the entity or
of any corporation that owns or controls the entity; (ii) the creation of a partnership by a
sole proprietor, the dissolution of a partnership, or change in partnership composition;
(iii) the acquisition or disposal of 50 percent or more of the outstanding shares of voting
stock of a corporation owning the entity or of the parent corporation of a wholly owned
subsidiary owning the entity, except that this shall not apply to any corporation the voting
stock of which is actively traded on any securities exchange or in any over-the-counter
market; (iv) the merger of a corporation owning the entity or of the parent corporation of a
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wholly-owned subsidiary owning the entity with another business or corporation; or (v)
the expiration or forfeiture of a corporation's charter.

"Co-licensed partner" means a person who, with at least one other person, has the right
to engage in the manufacturing or marketing of a prescription drug, consistent with state
and federal law.

"Compounding" means the combining of two or more ingredients to fabricate such
ingredients into a single preparation and includes the mixing, assembling, packaging, or
labeling of a drug or device (i) by a pharmacist, or within a permitted pharmacy, pursuant
to a valid prescription issued for a medicinal or therapeutic purpose in the context of a
bona fide practitioner-patient-pharmacist relationship, or in expectation of receiving a
valid prescription based on observed historical patterns of prescribing and dispensing;
(ii) by a practitioner of medicine, osteopathy, podiatry, dentistry, or veterinary medicine
as an incident to his administering or dispensing, if authorized to dispense, a controlled
substance in the course of his professional practice; or (iii) for the purpose of, or as incid-
ent to, research, teaching, or chemical analysis and not for sale or for dispensing. The
mixing, diluting, or reconstituting of a manufacturer's product drugs for the purpose of
administration to a patient, when performed by a practitioner of medicine or osteopathy
licensed under Chapter 29 (§ 54.1-2900 et seq.), a person supervised by such prac-
titioner pursuant to subdivision A 6 or 19 of § 54.1-2901, or a person supervised by such
practitioner or a licensed advanced nurse or physician assistant pursuant to subdivision
A 4 of § 54.1-2901 shall not be considered compounding.

"Controlled substance" means a drug, substance, or immediate precursorin Schedules |
through VI of this chapter. The term shall not include distilled spirits, wine, malt bever-
ages, or tobacco as those terms are defined or used in Title 3.2 or Title 4.1. The term
"controlled substance" includes a controlled substance analog that has been placed into
Schedule | or Il by the Board pursuant to the regulatory authority in subsection D of §
54.1-3443.

"Controlled substance analog" means a substance the chemical structure of which is
substantially similar to the chemical structure of a controlled substance in Schedule | or Il
and either (i) which has a stimulant, depressant, or hallucinogenic effect on the central
nervous system that is substantially similar to or greater than the stimulant, depressant,
or hallucinogenic effect on the central nervous system of a controlled substance in
Schedule | or Il or (ii) with respect to a particular person, which such person represents
or intends to have a stimulant, depressant, or hallucinogenic effect on the central
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nervous system that is substantially similar to or greater than the stimulant, depressant,
or hallucinogenic effect on the central nervous system of a controlled substance in
Schedule | or II. "Controlled substance analog" does not include (a) any substance for
which there is an approved new drug application as defined under § 505 of the federal
Food, Drug, and Cosmetic Act (21 U.S.C. § 355) or that is generally recognized as safe
and effective pursuantto §§ 501, 502, and 503 of the federal Food, Drug, and Cosmetic
Act (21 U.S.C. §§ 351, 352, and 353) and 21 C.F.R. Part 330; (b) with respect to a par-
ticular person, any substance for which an exemption is in effect for investigational use
for that person under § 505 of the federal Food, Drug, and Cosmetic Act to the extent that
the conduct with respect to that substance is pursuant to such exemption; or (c) any sub-
stance to the extent not intended for human consumption before such an exemption
takes effect with respect to that substance.

"DEA" means the Drug Enforcement Administration, U.S. Department of Justice, or its
successor agency.

"Deliver" or "delivery" means the actual, constructive, or attempted transfer of any item
regulated by this chapter, whether or not there exists an agency relationship, including
delivery of a Schedule VI prescription device to an ultimate user or consumer on behalf
of a medical equipment supplier by a manufacturer, nonresident manufacturer, whole-
sale distributor, nonresident wholesale distributor, warehouser, nonresident warehouser,
third-party logistics provider, or nonresident third-party logistics provider at the direction
of a medical equipment supplier in accordance with § 54.1-3415.1.

"Device" means instruments, apparatus, and contrivances, including their components,
parts, and accessories, intended for use in the diagnosis, cure, mitigation, treatment, or
prevention of disease in man or animals or to affect the structure or any function of the
body of man or animals.

"Dialysis care technician" or "dialysis patient care technician" means an individual who
is certified by an organization approved by the Board of Health Professions pursuant to
Chapter 27.01 (§ 54.1-2729.1 et seq.) and who, under the supervision of a licensed phys-
ician, an advanced practice registered nurse, a physician assistant, or a registered

nurse, assists in the care of patients undergoing renal dialysis treatments in a Medicare-
certified renal dialysis facility.

"Dialysis solution" means either the commercially available, unopened, sterile solutions
whose purpose is to be instilled into the peritoneal cavity during the medical procedure
known as peritoneal dialysis, or commercially available solutions whose purpose is to
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be used in the performance of hemodialysis not to include any solutions administered to
the patient intravenously.

"Dispense" means to deliver a drug to an ultimate user or research subject by or pur-
suant to the lawful order of a practitioner, including the prescribing and administering,
packaging, labeling, or compounding necessary to prepare the substance for that deliv-
ery. However, dispensing shall not include the transportation of drugs mixed, diluted, or
reconstituted in accordance with this chapter to other sites operated by such practitioner
or that practitioner's medical practice for the purpose of administration of such drugs to
patients of the practitioner or that practitioner's medical practice at such other sites. For
practitioners of medicine or osteopathy, "dispense" shall only include the provision of
drugs by a practitioner to patients to take with them away from the practitioner's place of
practice.

"Dispenser" means a practitioner who dispenses.

"Distribute" means to deliver other than by administering or dispensing a controlled sub-
stance.

"Distributor" means a person who distributes.

"Drug" means (i) articles or substances recognized in the official United States Phar-
macopoeia National Formulary or official Homeopathic Pharmacopoeia of the United
States, or any supplement to any of them; (ii) articles or substances intended for use in
the diagnosis, cure, mitigation, treatment, or prevention of disease in man or animals; (iii)
articles or substances, other than food, intended to affect the structure or any function of
the body of man or animals; (iv) articles or substances intended for use as a component
of any article specified in clause (i), (ii), or (iii); or (v) a biological product. "Drug" does
not include devices or their components, parts, or accessories.

"Drug product" means a specific drug in dosage form from a known source of man-
ufacture, whether by brand or therapeutically equivalent drug product name.

"Electronic prescription" means a written prescription that is generated on an electronic
application and is transmitted to a pharmacy as an electronic data file; Schedule I
through V prescriptions shall be transmitted in accordance with 21 C.F.R. Part 1300.

"Facsimile (FAX) prescription" means a written prescription or order that is transmitted
by an electronic device over telephone lines that sends the exact image to the receiving
pharmacy in hard copy form.

"FDA" means the U.S. Food and Drug Administration.
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"Immediate precursor" means a substance which the Board of Pharmacy has found to be
and by regulation designates as being the principal compound commonly used or pro-
duced primarily for use, and which is an immediate chemical intermediary used or likely
to be used in the manufacture of a controlled substance, the control of which is neces-
sary to prevent, curtail, or limit manufacture.

"Interchangeable" means a biosimilar that meets safety standards for determining inter-
changeability pursuantto 42 U.S.C. § 262(k)(4).

"Label" means a display of written, printed, or graphic matter upon the immediate con-
tainer of any article. A requirement made by or under authority of this chapter that any
word, statement, or other information appear on the label shall not be considered to be
complied with unless such word, statement, or other information also appears on the out-
side container or wrapper, if any, of the retail package of such article oris easily legible
through the outside container or wrapper.

"Labeling" means all labels and other written, printed, or graphic matter on an article or
any of its containers or wrappers, or accompanying such article.

"Manufacture" means the production, preparation, propagation, conversion, or pro-
cessing of any item regulated by this chapter, either directly or indirectly by extraction
from substances of natural origin, or independently by means of chemical synthesis, or
by a combination of extraction and chemical synthesis, and includes any packaging or
repackaging of the substance or labeling or relabeling of its container. This term does
not include compounding.

"Manufacturer" means every person who manufactures, a manufacturer's co-licensed
partner, or a repackager.

"Marijuana" means any part of a plant of the genus Cannabis whether growing or not, its
seeds, or its resin; and every compound, manufacture, salt, derivative, mixture, or pre-
paration of such plant, its seeds, its resin, or any extract containing one or more can-
nabinoids. "Marijuana" does not include (i) the mature stalks of such plant, fiber
produced from such stalk, or oil or cake made from the seeds of such plant, unless such
stalks, fiber, oil, or cake is combined with other parts of plants of the genus Cannabis; (ii)
industrial hemp, as defined in § 3.2-4112, that is possessed by a person registered pur-
suant to subsection A of § 3.2-4115 or his agent; (iii) industrial hemp, as defined in § 3.2-
4112, that is possessed by a person who holds a hemp producer license issued by the
U.S. Department of Agriculture pursuantto 7 C.F.R. Part 990; (iv) a hemp product, as
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defined in § 3.2-4112; (v) an industrial hemp extract, as defined in § 3.2-5145.1; or (vi)
any substance containing a tetrahydrocannabinol isomer, ester, ether, salt, or salts of
such isomer, ester, or ether that has been placed by the Board of Pharmacy into one of
the schedules set forth in the Drug Control Act (§ 54.1-3400 et seq.) pursuantto § 54.1-
3443.

"Medical equipment supplier" means any person, as defined in § 1-230, engaged in the
delivery to the ultimate consumer, pursuant to the lawful order of a practitioner, of hypo-
dermic syringes and needles, medicinal oxygen, Schedule VI controlled devices, those
Schedule VI controlled substances with no medicinal properties that are used for the
operation and cleaning of medical equipment, solutions for peritoneal dialysis, and
sterile water or saline for irrigation.

"Narcotic drug" means any of the following, whether produced directly or indirectly by
extraction from substances of vegetable origin, or independently by means of chemical
synthesis, or by a combination of extraction and chemical synthesis: (i) opium, opiates,
and any salt, compound, derivative, or preparation of opium or opiates; (ii) any salt, com-
pound, isomer, derivative, or preparation thereof which is chemically equivalent or
identical with any of the substances referred to in clause (i), but not including the
isoquinoline alkaloids of opium; (iii) opium poppy and poppy straw; (iv) coca leaves and
any salt, compound, derivative, or preparation of coca leaves, and any salt, compound,
isomer, derivative, or preparation thereof which is chemically equivalent or identical with
any of these substances, but not including decocainized coca leaves or extraction of
coca leaves which do not contain cocaine or ecgonine.

"New drug" means (i) any drug, except a new animal drug or an animal feed bearing or
containing a new animal drug, the composition of which is such that such drug is not gen-
erally recognized, among experts qualified by scientific training and experience to eval-
uate the safety and effectiveness of drugs, as safe and effective for use under the
conditions prescribed, recommended, or suggested in the labeling, except that such a
drug not so recognized shall not be deemed to be a "new drug" if at any time prior to the
enactment of this chapter it was subject to the Food and Drugs Act of June 30, 1906, as
amended, and if at such time its labeling contained the same representations concerning
the conditions of its use, or (ii) any drug, except a new animal drug or an animal feed
bearing or containing a new animal drug, the composition of which is such that such
drug, as a result of investigations to determine its safety and effectiveness for use under
such conditions, has become so recognized, but which has not, otherwise than in such
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investigations, been used to a material extent or for a material time under such con-
ditions.

"Nuclear medicine technologist" means an individual who holds a current certification
with the American Registry of Radiological Technologists or the Nuclear Medicine Tech-
nology Certification Board.

"Official compendium" means the official United States Pharmacopoeia National For-
mulary, official Homeopathic Pharmacopoeia of the United States, or any supplement to
any of them.

"Official written order" means an order written on a form provided for that purpose by the
U.S. Drug Enforcement Administration, under any laws of the United States making pro-
vision therefor, if such order forms are authorized and required by federal law, and if no
such order form is provided then on an official form provided for that purpose by the
Board of Pharmacy.

"Opiate" means any substance having an addiction-forming or addiction-sustaining liab-
ility similar to morphine or being capable of conversion into a drug having such addic-
tion-forming or addiction-sustaining liability. It does not include, unless specifically
designated as controlled under Article 4 (§ 54.1-3437 et seq.), the dextrorotatory isomer
of 3-methoxy-n-methylmorphinan and its salts (dextromethorphan). It does include its
racemic and levorotatory forms.

"Opium poppy" means the plant of the species Papaver somniferum L., except the seeds
thereof.

"Original package" means the unbroken container or wrapping in which any drug or
medicine is enclosed together with label and labeling, put up by or for the manufacturer,
wholesaler, or distributor for use in the delivery or display of such article.

"Outsourcing facility" means a facility that is engaged in the compounding of sterile
drugs and is currently registered as an outsourcing facility with the U.S. Secretary of
Health and Human Services and that complies with all applicable requirements of fed-
eral and state law, including the Federal Food, Drug, and Cosmetic Act.

"Person" means both the plural and singular, as the case demands, and includes an indi-
vidual, partnership, corporation, association, governmental agency, trust, or other insti-
tution or entity.
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"Pharmacist-in-charge" means the person who, being licensed as a pharmacist, signs
the application for a pharmacy permit and assumes full legal responsibility for the oper-
ation of the relevant pharmacy in a manner complying with the laws and regulations for
the practice of pharmacy and the sale and dispensing of controlled substances; the
"pharmacist-in-charge" shall personally supervise the pharmacy and the pharmacy's per-
sonnel as required by § 54.1-3432.

"Poppy straw" means all parts, except the seeds, of the opium poppy, after mowing.

"Practitioner" means a physician, dentist, licensed advanced practice registered nurse
pursuant to § 54.1-2957.01, licensed physician assistant pursuant to § 54.1-2952.1, phar-
macist pursuant to § 54.1-3300, TPA-certified optometrist pursuant to Article 5 (§ 54.1-
3222 et seq.) of Chapter 32, veterinarian, scientific investigator, or other person licensed,
registered, or otherwise permitted to distribute, dispense, prescribe and administer, or
conduct research with respect to a controlled substance in the course of professional
practice or research in the Commonwealth.

"Prescriber" means a practitioner who is authorized pursuant to §§ 54.1-3303 and 54.1-
3408 to issue a prescription.

"Prescription" means an order for drugs or medical supplies, written or signed or trans-
mitted by word of mouth, telephone, telegraph, or other means of communication to a
pharmacist by a duly licensed physician, dentist, veterinarian, or other practitioner author-
ized by law to prescribe and administer such drugs or medical supplies.

"Prescription drug" means any drug required by federal law or regulation to be dis-
pensed only pursuant to a prescription, including finished dosage forms and active
ingredients subject to § 503(b) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. §
353(b)).

"Production" or "produce" includes the manufacture, planting, cultivation, growing, or har-
vesting of a controlled substance or marijuana.

"Proprietary medicine" means a completely compounded nonprescription drug in its
unbroken, original package which does not contain any controlled substance or
marijuana as defined in this chapter and is not in itself poisonous, and which is sold,
offered, promoted, or advertised directly to the general public by or under the authority of
the manufacturer or primary distributor, under a trademark, trade name, or other trade
symbol privately owned, and the labeling of which conforms to the requirements of this
chapter and applicable federal law. However, this definition shall not include a drug that
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is only advertised or promoted professionally to licensed practitioners, a narcotic or drug
containing a narcotic, a drug that may be dispensed only upon prescription or the label
of which bears substantially the statement "Warning — may be habit-forming," or a drug
intended for injection.

"Radiopharmaceutical" means any drug that exhibits spontaneous disintegration of
unstable nuclei with the emission of nuclear particles or photons and includes any non-
radioactive reagent kit or radionuclide generator that is intended to be used in the pre-
paration of any such substance, but does not include drugs such as carbon-containing
compounds or potassium-containing salts that include trace quantities of naturally occur-
ring radionuclides. The term also includes any biological product that is labeled with a
radionuclide or intended solely to be labeled with a radionuclide.

"Reference biological product" means the single biological product licensed pursuant to
42 U.S.C. § 262(a) against which a biological product is evaluated in an application sub-
mitted to the U.S. Food and Drug Administration for licensure of biological products as
biosimilar or interchangeable pursuantto 42 U.S.C. § 262(k).

"Sale" includes barter, exchange, or gift, or offer therefor, and each such transaction
made by any person, whether as an individual, proprietor, agent, servant, or employee.

"Tetrahydrocannabinol" means any naturally occurring or synthetic tet-
rahydrocannabinol, including its salts, isomers, and salts of isomers whenever the exist-
ence of such salts, isomers, and salts of isomers is possible within the specific chemical
designation and any preparation, mixture, or substance containing, or mixed or infused
with, any detectable amount of tetrahydrocannabinol. For the purposes of this definition,
"isomer" means the optical, position, and geometric isomers.

"Therapeutically equivalent drug products" means drug products that contain the same
active ingredients and are identical in strength or concentration, dosage form, and route
of administration and that are classified as being therapeutically equivalent by the U.S.
Food and Drug Administration pursuant to the definition of "therapeutically equivalent
drug products" set forth in the most recent edition of the Approved Drug Products with
Therapeutic Equivalence Evaluations, otherwise known as the "Orange Book."

"Third-party logistics provider" means a person that provides or coordinates ware-
housing of or other logistics services for a drug or device in interstate commerce on
behalf of a manufacturer, wholesale distributor, or dispenser of the drug or device but
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does not take ownership of the product or have responsibility for directing the sale or dis-
position of the product.

"Total tetrahydrocannabinol" means the sum, after the application of any necessary con-
version factor, of the percentage by weight of tetrahydrocannabinol and the percentage
by weight of tetrahydrocannabinolic acid.

"USP-NF" means the current edition of the United States Pharmacopeia-National For-
mulary.

"Warehouser" means any person, other than a wholesale distributor, manufacturer, or
third-party logistics provider, engaged in the business of (i) selling or otherwise dis-
tributing prescription drugs or devices to any person who is not the ultimate user or con-
sumer and (ii) delivering Schedule VI prescription devices to the ultimate user or
consumer pursuant to § 54.1-3415.1. No person shall be subject to any state or local tax
by reason of this definition.

"Wholesale distribution" means (i) distribution of prescription drugs to persons other than
consumers or patients and (ii) delivery of Schedule VI prescription devices to the ulti-
mate user or consumer pursuant to § 54.1-3415.1, subject to the exemptions set forth in
the federal Drug Supply Chain Security Act.

"Wholesale distributor" means any person other than a manufacturer, a manufacturer's
co-licensed partner, a third-party logistics provider, or a repackager that engages in
wholesale distribution.

The words "drugs" and "devices" as used in Chapter 33 (§ 54.1-3300 et seq.) and in this
chapter shall not include surgical or dental instruments, physical therapy equipment, X-
ray apparatus, or glasses or lenses for the eyes.

The terms "pharmacist," "pharmacy," and "practice of pharmacy" as used in this chapter
shall be defined as provided in Chapter 33 (§ 54.1-3300 et seq.) unless the context
requires a different meaning.

Code 1950, §§ 54-399, 54-487; 1952, c. 451; 1958, c. 551, § 54-524.2; 1966, c. 193;
1968, c. 582; 1970, c. 650; 1971, Ex. Sess., c. 94; 1972, c. 798; 1975, c. 425; 1976, c. 14;
1977, ¢. 193; 1978, c. 833; 1979, c. 435; 1980, c. 150; 1988, c. 765; 1991, cc. 519, 524;
1992, cc. 737, 793; 1996, cc. 37, 152, 158, 407, 408; 1997, cc. 20, 677, 806; 1998, c.
470; 1999, cc. 661, 750; 2000, cc. 861, 878, 935; 2003, cc. 509, 639, 995; 2005, cc. 475,
839; 2006, c. 346; 2012, c. 213; 2013, cc. 412, 504, 544, 765; 2014, cc. 674, 719; 2015,
cc. 158, 180, 300; 2016, cc. 221, 495; 2017, cc. 115, 429; 2018, cc. 241, 242, 689, 690;
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http://lis.virginia.gov/cgi-bin/legp604.exe?961+ful+CHAP0407
http://lis.virginia.gov/cgi-bin/legp604.exe?961+ful+CHAP0408
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0020
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0677
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0806
http://lis.virginia.gov/cgi-bin/legp604.exe?981+ful+CHAP0470
http://lis.virginia.gov/cgi-bin/legp604.exe?991+ful+CHAP0661
http://lis.virginia.gov/cgi-bin/legp604.exe?991+ful+CHAP0750
http://lis.virginia.gov/cgi-bin/legp604.exe?001+ful+CHAP0861
http://lis.virginia.gov/cgi-bin/legp604.exe?001+ful+CHAP0878
http://lis.virginia.gov/cgi-bin/legp604.exe?001+ful+CHAP0935
http://lis.virginia.gov/cgi-bin/legp604.exe?031+ful+CHAP0509
http://lis.virginia.gov/cgi-bin/legp604.exe?031+ful+CHAP0639
http://lis.virginia.gov/cgi-bin/legp604.exe?031+ful+CHAP0995
http://lis.virginia.gov/cgi-bin/legp604.exe?051+ful+CHAP0475
http://lis.virginia.gov/cgi-bin/legp604.exe?051+ful+CHAP0839
http://lis.virginia.gov/cgi-bin/legp604.exe?061+ful+CHAP0346
http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0213
http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0412
http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0504
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http://lis.virginia.gov/cgi-bin/legp604.exe?161+ful+CHAP0495
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2019, cc. 653, 654; 2020, cc. 831, 1285, 1286; 2021, Sp. Sess. |, ¢. 110; 2023, cc. 183,
744, 794.

§54.1-3401.1. Repealed.
Repealed by Acts 2016, c. 221, cl. 2.

§54.1-3402. Repealed.
Repealed by Acts 2003, c. 509.

§54.1-3403. Chapter not applicable to economic poisons.

This chapter shall not be construed to apply (i) to poisons used for the control of insects,
animal pests, weeds, fungus diseases or other substances sold for use in agricultural,
horticultural or related arts and sciences when such substances which are poisons
within the meaning of this chapter are sold in original unbroken packages bearing a
label having plainly printed upon it the name of the contents and the word POISON and
an effective antidote or (ii) to any person, persons, corporations or associations engaged
in the business of selling, making, compounding or manufacturing industrial chemicals
for distribution or sale at wholesale or for making, compounding or manufacturing other
products.

Code 1950, § 54-403.1; 1958, c. 551; 1970, c. 650, § 54-524.4; 1988, c. 765.

§54.1-3404. Inventories of controlled substances required of certain persons; contents
and form of record.

A. Except as set forth in subsection G, every person manufacturing, compounding, pro-
cessing, selling, dispensing or otherwise disposing of drugs in Schedules I, II, lll, IV or V
shall take a complete and accurate inventory of all stocks of Schedules | through V drugs
on the date he first engages in business. If there are no controlled substances on hand at
that time, he shall record this fact as part of the inventory. An inventory taken by use of
an oral recording device shall be promptly reduced to writing and maintained in a writ-
ten, typewritten or printed form. Such inventory shall be made either as of the opening of
business or as of the close of business on the inventory date.

B. After the initial inventory is taken, every person described herein shall take a new
inventory at least every two years of all stocks on hand of Schedules | through V drugs.
The biennial inventory shall be taken on any date which is within two years of the pre-
vious biennial inventory.

C. The record of such drugs received shall in every case show the date of receipt, the
name and address of the person from whom received and the kind and quantity of drugs
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received, the kind and quantity of drugs produced or removed from process of man-
ufacture, and the date of such production or removal from process of manufacture. The
record shall in every case show the proportion of morphine, cocaine, or ecgonine con-
tained in or producible from crude opium or coca leaves received or produced.

D. The record of all drugs sold, administered, dispensed, or otherwise disposed of, shall
show the date of selling, administering, or dispensing, the name and address of the per-
son to whom or for whose use, or the owner and species of animal for which the drugs
were sold, administered or dispensed, and the kind and quantity of drugs. Any person
selling, administering, dispensing or otherwise disposing of such drugs shall make and
sign such record at the time of each transaction. The keeping of a record required by or
under the federal laws, containing substantially the same information as is specified
above, shall constitute compliance with this section, except that every such record shall
contain a detailed list of any drugs lost, destroyed or stolen, the kind and quantity of such
drugs, and the date of the discovery of such loss, destruction or theft. The form of records
shall be prescribed by the Board.

E. Whenever any registrant or licensee discovers a theft or any other unusual loss of any
controlled substance, he shall immediately report such theft or loss to the Board. If the
registrant or licensee is unable to determine the exact kind and quantity of the drug loss,
he shall immediately make a complete inventory of all Schedule | through V drugs.

Within 30 days after the discovery of a loss of drugs, the registrant or licensee shall fur-
nish the Board with a listing of the kind, quantity and strength of such drugs lost.

F. All records required pursuant to this section shall be maintained completely and accur-
ately for two years from the date of the transaction recorded.

G. Each person authorized to conduct chemical analyses using controlled substances in
the Department of Forensic Science shall comply with the inventory requirements set
forth in subsections A through F; however, the following substances shall not be
required to be included in such inventory: (i) controlled substances on hand at the time of
the inventory in a quantity of less than one kilogram, other than a hallucinogenic con-
trolled substance listed in Schedule | of this chapter; or (ii) hallucinogenic controlled sub-
stances, other than lysergic acid diethylamide, on hand at the time of the inventory in a
quantity of less than 20 grams; or (iii) lysergic acid diethylamide on hand at the time of
the inventory in a quantity of less than 0.5 grams. Further, no inventory shall be required
of known or suspected controlled substances that have been received as evidentiary
materials for analyses by the Department of Forensic Science.
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1970, c. 650, § 54-524.56; 1972, c. 798; 1978, c. 833; 1979, c. 435; 1980, c. 203; 1982, c.
278: 1988, c. 765; 1998, c. 105; 2004, c. 51; 2005, cc. 868, 881.

§54.1-3405. Access to and copies of records; inspections.

Every person required to prepare or obtain, and keep, records, and any carrier main-
taining records with respect to any shipment containing any drug, and every person in
charge or having custody of such records shall, upon request of an agent designated by
the Board, permit such agent at reasonable times to have access to and copy such
records.

Any agent designated by the Superintendent of the Department of State Police to con-
duct drug diversion investigations shall, for the purpose of such investigations, also be
permitted access at reasonable times to all such records relevant to a specific invest-
igation and be allowed to inspect and copy such records. However, agents designated
by the Superintendent of the Department of State Police to conduct drug diversion invest-
igations shall not copy and remove patient records unless such patient records are rel-
evant to a specific investigation. Any agent designated by the Superintendent of the
Department of State Police shall allow the person or carrier maintaining such records, or
agent thereof, to examine any copies of records before their removal from the premises.
If the agent designated by the Superintendent of State Police copies records on mag-
netic storage media, he will deliver a duplicate of the magnetic storage media on which
the copies are stored to the person or carrier maintaining such records or an agent
thereof, prior to removing the copies from the premises. If the original of any record is
removed by any agent designated by the Superintendent of State Police, a receipt there-
for shall be left with the person or carrier maintaining such records or an agent thereof,
and a copy of the removed record shall be provided the person or carrier maintaining
such records within a reasonable time thereafter.

For the purposes of verification of such records and of enforcement of this chapter,
agents designated by the Board or by the Superintendent are authorized, upon present-
ing appropriate credentials to the owner, operator, or agent in charge, to enter, at reas-
onable times, any factory, warehouse, establishment, or vehicle in which any drug is
held, manufactured, compounded, processed, sold, delivered, or otherwise disposed of;
and to inspect, within reasonable limits and in a reasonable manner, such factory, ware-
house, establishment, or vehicle, and all pertinent equipment, finished and unfinished
material, containers and labeling, including records, files, papers, processes, controls,
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and facilities, bearing on violation of this chapter; and to inventory and obtain samples of
any stock of any drugs.

If a sample of any drug is obtained, the agent making the inspection shall, upon com-
pletion of the inspection and before leaving the premises, give to the owner, operator, or
agentin charge a receipt describing the sample. No inspection shall extend to financial
data, sales data other than shipment data, pricing data, personnel data or research data.

Any information obtained by a designated State Police agent during an inspection under
this section which constitutes evidence of a violation of any provision of this chapter
shall be reported to the Department of Health Professions upon its discovery.

Any information obtained by an agent designated by the Board during an inspection
under this section which constitutes evidence of a violation of Article 1 (§ 18.2-247 et
seq.) of Chapter 7 of Title 18.2 shall be reported to the Department of State Police upon
its discovery.

1970, c. 650, § 54-524.57; 1988, cc. 266, 765; 1992, cc. 743, 808.

§54.1-3406. Records confidential; disclosure of information about violations of federal
law.

A. No agent of the Board or agent designated by the Superintendent of the Department
of State Police having knowledge by virtue of his office of any prescriptions, papers,
records, or stocks of drugs shall divulge such knowledge, exceptin connection with a
criminal investigation authorized by the Attorney General or attorney for the Com-
monwealth or with a prosecution or proceeding in court or before a regulatory board or
officer, to which investigation, prosecution or proceeding the person to whom such pre-
scriptions, papers or records relate is a subject or party. This section shall not be con-
strued to prohibit the Board president or his designee and the Director of the Department
of Health Professions from discharging their duties as provided in this title.

B. Notwithstanding the provisions of § 54.1-2400.2, the Board shall have the authority to
submit to the U.S. Secretary of Health and Human Services information resulting from an
inspection or an investigation indicating that a compounding pharmacy or outsourcing
facility may be in violation of federal law or regulations with the exception of com-
pounding for office-based administration in accordance with § 54.1-3410.2.

Code 1950, § 54-512; 1970, c. 650; 1983, c. 528, § 54-524.58; 1988, cc. 266, 765; 2015,
c. 300.

§54.1-3407. Analysis of controlled substances.
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A licensed physician or pharmacist may receive controlled substances from or on behalf
of a patient for qualitative or quantitative analysis purposes only, without an official order
form, if within twenty-four hours of its receipt the physician or pharmacist mails or deliv-
ers the entire sample to a laboratory operated by the Commonwealth and designated by
the Board to receive such substances. If the sample is mailed, it shall be sent by
registered or certified mail, postage prepaid, with return receipt requested. If personally
delivered, a receipt shall be obtained from such laboratory. All receipts or returns shall
be kept on file for three years and shall be available for inspection by the Board at any
reasonable time.

1972, c. 798, § 54-524.59:1; 1988, c. 765.

§54.1-3408. Professional use by practitioners.

A. A practitioner of medicine, osteopathy, podiatry, dentistry, or veterinary medicine, a
licensed advanced practice registered nurse pursuant to § 54.1-2957.01, a licensed cer-
tified midwife pursuant to § 54.1-2957.04, a licensed physician assistant pursuantto §
54.1-2952.1, or a TPA-certified optometrist pursuant to Article 5 (§ 54.1-3222 et seq.) of
Chapter 32 shall only prescribe, dispense, or administer controlled substances in good
faith for medicinal or therapeutic purposes within the course of his professional practice.
A licensed midwife pursuant to § 54.1-2957.7 shall only obtain, possess, and administer
controlled substances in good faith for medicinal or therapeutic purposes within the
course of his professional practice.

B. The prescribing practitioner's order may be on a written prescription or pursuant to an
oral prescription as authorized by this chapter. The prescriber may administer drugs and
devices, or he may cause drugs or devices to be administered by:

1. A nurse, physician assistant, or intern under his direction and supervision;

2. Persons trained to administer drugs and devices to patients in state-owned or state-
operated hospitals or facilities licensed as hospitals by the Board of Health or psychiatric
hospitals licensed by the Department of Behavioral Health and Developmental Services
who administer drugs under the control and supervision of the prescriber or a phar-
macist;

3. Emergency medical services personnel certified and authorized to administer drugs
and devices pursuant to regulations of the Board of Health who act within the scope of
such certification and pursuant to an oral or written order or standing protocol;
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4. Persons who are employed or engaged at a medical care facility, as defined in § 32.1-
3, who have a valid emergency medical services provider certification issued by the
Board of Health as a requirement of being employed or engaged at the medical care
facility within the scope of such certification, pursuant to an oral or written order or stand-
ing protocol to administer drugs and devices at the medical care facility; or

5. A licensed respiratory therapist as defined in § 54.1-2954 who administers by inhal-
ation controlled substances used in inhalation or respiratory therapy.

C. Pursuant to an oral or written order or standing protocol, the prescriber, who is author-
ized by state or federal law to possess and administer radiopharmaceuticals in the
scope of his practice, may authorize a nuclear medicine technologist to administer,
under his supervision, radiopharmaceuticals used in the diagnosis or treatment of dis-
ease.

D. Pursuant to an oral or written order or standing protocol issued by the prescriber
within the course of his professional practice, such prescriber may authorize registered
nurses and licensed practical nurses to possess (i) epinephrine and oxygen for admin-
istration in treatment of emergency medical conditions and (ii) heparin and sterile normal
saline to use for the maintenance of intravenous access lines.

Pursuant to the regulations of the Board of Health, certain emergency medical services
technicians may possess and administer epinephrine in emergency cases of ana-
phylactic shock.

Pursuant to an order or standing protocol issued by the prescriber within the course of
his professional practice, any school nurse, school board employee, employee of a local
governing body, or employee of a local health department who is authorized by a pre-
scriber and trained in the administration of epinephrine may possess and administer epi-
nephrine.

Pursuant to an order or standing protocol that shall be issued by the local health director
within the course of his professional practice, any school nurse, licensed athletic trainer
under contract with a local school division, school board employee, employee of a local
governing body, or employee of a local health department who is authorized by the local
health director and trained in the administration of albuterol inhalers and valved holding
chambers or nebulized albuterol may possess or administer an albuterol inhaler and a
valved holding chamber or nebulized albuterol to a student diagnosed with a condition
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requiring an albuterol inhaler or nebulized albuterol when the student is believed to be
experiencing or about to experience an asthmatic crisis.

Pursuant to an order or a standing protocol issued by the prescriber within the course of
his professional practice, any employee of a school for students with disabilities, as
defined in § 22.1-319 and licensed by the Board of Education, or any employee of a
private school that is accredited pursuant to § 22.1-19 as administered by the Virginia
Council for Private Education who is authorized by a prescriber and trained in the admin-
istration of (a) epinephrine may possess and administer epinephrine and (b) albuterol
inhalers or nebulized albuterol may possess or administer an albuterol inhaler or
nebulized albuterol to a student diagnosed with a condition requiring an albuterol inhaler
or nebulized albuterol when the student is believed to be experiencing or about to exper-
ience an asthmatic crisis.

Pursuant to an order or a standing protocol issued by the prescriber within the course of
his professional practice, any nurse at an early childhood care and education entity,
employee at the entity, or employee of a local health department who is authorized by a
prescriber and trained in the administration of epinephrine may possess and administer
epinephrine.

Pursuant to an order or a standing protocol issued by the prescriber within the course of
his professional practice, any employee of a public institution of higher education or a
private institution of higher education who is authorized by a prescriber and trained in
the administration of epinephrine may possess and administer epinephrine.

Pursuant to an order or a standing protocol issued by the prescriber within the course of
his professional practice, any employee of an organization providing outdoor edu-
cational experiences or programs for youth who is authorized by a prescriber and trained
in the administration of epinephrine may possess and administer epinephrine.

Pursuant to an order or a standing protocol issued by the prescriber within the course of
his professional practice, and in accordance with policies and guidelines established by
the Department of Health, such prescriber may authorize any employee of a restaurant
licensed pursuant to Chapter 3 (§ 35.1-18 et seq.) of Title 35.1 to possess and admin-
ister epinephrine on the premises of the restaurant at which the employee is employed,
provided that such person is trained in the administration of epinephrine.

Pursuant to an order issued by the prescriber within the course of his professional prac-
tice, an employee of a provider licensed by the Department of Behavioral Health and
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Developmental Services or a person providing services pursuant to a contract with a pro-
vider licensed by the Department of Behavioral Health and Developmental Services
may possess and administer epinephrine, provided such person is authorized and
trained in the administration of epinephrine.

Pursuant to an order or standing protocol issued by the prescriber within the course of
his professional practice, any employee of a public place, as defined in § 15.2-2820,
who is authorized by a prescriber and trained in the administration of epinephrine may
possess and administer epinephrine.

Pursuant to an oral or written order or standing protocol issued by the prescriber within
the course of his professional practice, such prescriber may authorize pharmacists to
possess epinephrine and oxygen for administration in treatment of emergency medical
conditions.

E. Pursuant to an oral or written order or standing protocol issued by the prescriber
within the course of his professional practice, such prescriber may authorize licensed
physical therapists to possess and administer topical corticosteroids, topical lidocaine,
and any other Schedule VI topical drug.

F. Pursuant to an oral or written order or standing protocol issued by the prescriber

within the course of his professional practice, such prescriber may authorize licensed ath-
letic trainers to possess and administer topical corticosteroids, topical lidocaine, or other
Schedule VI topical drugs; oxygen and IV saline for use in emergency situations; sub-
cutaneous lidocaine for wound closure; epinephrine for use in emergency cases of ana-
phylactic shock; and naloxone or other opioid antagonist for overdose reversal.

G. Pursuant to an oral or written order or standing protocol issued by the prescriber
within the course of his professional practice, and in accordance with policies and
guidelines established by the Department of Health pursuant to § 32.1-50.2, such pre-
scriber may authorize registered nurses or licensed practical nurses under the super-
vision of a registered nurse to possess and administer tuberculin purified protein
derivative (PPD) in the absence of a prescriber. The Department of Health's policies and
guidelines shall be consistent with applicable guidelines developed by the Centers for
Disease Control and Prevention for preventing transmission of mycobacterium tuber-
culosis and shall be updated to incorporate any subsequently implemented standards of
the Occupational Safety and Health Administration and the Department of Labor and
Industry to the extent that they are inconsistent with the Department of Health's policies
and guidelines. Such standing protocols shall explicitly describe the categories of
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persons to whom the tuberculin test is to be administered and shall provide for appro-
priate medical evaluation of those in whom the test is positive. The prescriber shall
ensure that the nurse implementing such standing protocols has received adequate train-
ing in the practice and principles underlying tuberculin screening.

The Health Commissioner or his designee may authorize registered nurses, acting as
agents of the Department of Health, to possess and administer, at the nurse's discretion,
tuberculin purified protein derivative (PPD) to those persons in whom tuberculin skin test-
ing is indicated based on protocols and policies established by the Department of
Health.

H. Pursuant to a written order or standing protocol issued by the prescriber within the
course of his professional practice, such prescriber may authorize, with the consent of
the parents as defined in § 22.1-1, an employee of (i) a school board, (ii) a school for stu-
dents with disabilities as defined in § 22.1-319 licensed by the Board of Education, or
(iii) a private school accredited pursuant to § 22.1-19 as administered by the Virginia
Council for Private Education who is trained in the administration of insulin and glu-
cagon to assist with the administration of insulin or administer glucagon to a student dia-
gnosed as having diabetes and who requires insulin injections during the school day or
for whom glucagon has been prescribed for the emergency treatment of hypoglycemia.
Such authorization shall only be effective when a licensed nurse, an advanced practice
registered nurse, a physician, or a physician assistant is not present to perform the
administration of the medication.

Pursuant to a written order or standing protocol issued by the prescriber within the
course of his professional practice, such prescriber may authorize an employee of a pub-
lic institution of higher education or a private institution of higher education who is
trained in the administration of insulin and glucagon to assist with the administration of
insulin or administration of glucagon to a student diagnosed as having diabetes and who
requires insulin injections or for whom glucagon has been prescribed for the emergency
treatment of hypoglycemia. Such authorization shall only be effective when a licensed
nurse, an advanced practice registered nurse, a physician, or a physician assistant is not
present to perform the administration of the medication.

Pursuant to a written order issued by the prescriber within the course of his professional
practice, such prescriber may authorize an employee of a provider licensed by the
Department of Behavioral Health and Developmental Services or a person providing ser-
vices pursuant to a contract with a provider licensed by the Department of Behavioral
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Health and Developmental Services to assist with the administration of insulin or to
administer glucagon to a person diagnosed as having diabetes and who requires insulin
injections or for whom glucagon has been prescribed for the emergency treatment of
hypoglycemia, provided such employee or person providing services has been trained
in the administration of insulin and glucagon.

|. A prescriber may authorize, pursuant to a protocol approved by the Board of Nursing,
the administration of vaccines to adults for immunization, when a practitioner with pre-
scriptive authority is not physically present, by (i) licensed pharmacists, (ii) registered
nurses, or (iii) licensed practical nurses under the supervision of a registered nurse. A
prescriber acting on behalf of and in accordance with established protocols of the Depart-
ment of Health may authorize the administration of vaccines to any person by a phar-
macist, nurse, or designated emergency medical services provider who holds an
advanced life support certificate issued by the Commissioner of Health under the dir-
ection of an operational medical director when the prescriber is not physically present.
The emergency medical services provider shall provide documentation of the vaccines
to be recorded in the Virginia Immunization Information System.

J. A dentist may cause Schedule VI topical drugs to be administered under his direction
and supervision by either a dental hygienist or by an authorized agent of the dentist.

Further, pursuant to a written order and in accordance with a standing protocol issued by
the dentist in the course of his professional practice, a dentist may authorize a dental
hygienist under his general supervision, as defined in § 54.1-2722, or his remote super-
vision, as defined in subsection E or F of § 54.1-2722, to possess and administer topical
oral fluorides, topical oral anesthetics, topical and directly applied antimicrobial agents
for treatment of periodontal pocket lesions, and any other Schedule VI topical drug
approved by the Board of Dentistry.

In addition, a dentist may authorize a dental hygienist under his direction to administer
Schedule VI nitrous oxide and oxygen inhalation analgesia and, to persons 18 years of
age or older, Schedule VI local anesthesia.

K. Pursuant to an oral or written order or standing protocol issued by the prescriber
within the course of his professional practice, such prescriber may authorize registered
professional nurses certified as sexual assault nurse examiners-A (SANE-A) under his
supervision and when he is not physically present to possess and administer preventive
medications for victims of sexual assault as recommended by the Centers for Disease
Control and Prevention.
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L. This section shall not prevent the administration of drugs by a person who has sat-
isfactorily completed a training program for this purpose approved by the Board of Nurs-
ing and who administers such drugs in accordance with a prescriber's instructions
pertaining to dosage, frequency, and manner of administration, and in accordance with
regulations promulgated by the Board of Pharmacy relating to security and record keep-
ing, when the drugs administered would be normally self-administered by (i) an indi-
vidual receiving services in a program licensed by the Department of Behavioral Health
and Developmental Services; (ii) a resident of the Virginia Rehabilitation Center for the
Blind and Vision Impaired; (iii) a resident of a facility approved by the Board or Depart-
ment of Juvenile Justice for the placement of children in need of services or delinquent
or alleged delinquent youth; (iv) a program participant of an adult day-care center
licensed by the Department of Social Services; (v) a resident of any facility authorized or
operated by a state or local government whose primary purpose is not to provide health
care services; (vi) a resident of a private children's residential facility, as defined in §
63.2-100 and licensed by the Department of Social Services, Department of Education,
or Department of Behavioral Health and Developmental Services; or (vii) a studentin a
school for students with disabilities, as defined in § 22.1-319 and licensed by the Board
of Education.

In addition, this section shall not prevent a person who has successfully completed a
training program for the administration of drugs via percutaneous gastrostomy tube
approved by the Board of Nursing and been evaluated by a registered nurse as having
demonstrated competency in administration of drugs via percutaneous gastrostomy tube
from administering drugs to a person receiving services from a program licensed by the
Department of Behavioral Health and Developmental Services to such person via per-
cutaneous gastrostomy tube. The continued competency of a person to administer drugs
via percutaneous gastrostomy tube shall be evaluated semiannually by a registered
nurse.

M. Medication aides registered by the Board of Nursing pursuant to Article 7 (§ 54.1-
3041 et seq.) of Chapter 30 may administer drugs that would otherwise be self-admin-
istered to residents of any assisted living facility licensed by the Department of Social
Services. A registered medication aide shall administer drugs pursuant to this section in
accordance with the prescriber's instructions pertaining to dosage, frequency, and man-
ner of administration; in accordance with regulations promulgated by the Board of Phar-
macy relating to security and recordkeeping; in accordance with the assisted living
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facility's Medication Management Plan; and in accordance with such other regulations
governing their practice promulgated by the Board of Nursing.

N. In addition, this section shall not prevent the administration of drugs by a person who
administers such drugs in accordance with a physician's instructions pertaining to
dosage, frequency, and manner of administration and with written authorization of a par-
ent, and in accordance with school board regulations relating to training, security and
record keeping, when the drugs administered would be normally self-administered by a
student of a Virginia public school. Training for such persons shall be accomplished
through a program approved by the local school boards, in consultation with the local
departments of health.

O. In addition, this section shall not prevent the administration of drugs by a person to (i)
a child in a child day program as defined in § 22.1-289.02 and regulated by the Board of
Education or a local government pursuant to § 15.2-914, or (ii) a student of a private
school that is accredited pursuant to § 22.1-19 as administered by the Virginia Council
for Private Education, provided such person (a) has satisfactorily completed a training
program for this purpose approved by the Board of Nursing and taught by a registered
nurse, a licensed practical nurse, an advanced practice registered nurse, a physician
assistant, a doctor of medicine or osteopathic medicine, or a pharmacist; (b) has
obtained written authorization from a parent or guardian; (c) administers drugs only to the
child identified on the prescription label in accordance with the prescriber's instructions
pertaining to dosage, frequency, and manner of administration; and (d) administers only
those drugs that were dispensed from a pharmacy and maintained in the original,
labeled container that would normally be self-administered by the child or student, or
administered by a parent or guardian to the child or student.

P. In addition, this section shall not prevent the administration or dispensing of drugs and
devices by persons if they are authorized by the State Health Commissioner in accord-
ance with protocols established by the State Health Commissioner pursuant to § 32.1-
42.1 when (i) the Governor has declared a disaster or a state of emergency, the United
States Secretary of Health and Human Services has issued a declaration of an actual or
potential bioterrorism incident or other actual or potential public health emergency, or the
Board of Health has made an emergency order pursuant to § 32.1-13 for the purpose of
suppressing nuisances dangerous to the public health and communicable, contagious,
and infectious diseases and other dangers to the public life and health and for the limited
purpose of administering vaccines as an approved countermeasure for such
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communicable, contagious, and infectious diseases; (ii) itis necessary to permit the pro-
vision of needed drugs or devices; and (iii) such persons have received the training
necessary to safely administer or dispense the needed drugs or devices. Such persons
shall administer or dispense all drugs or devices under the direction, control, and super-
vision of the State Health Commissioner.

Q. Nothing in this title shall prohibit the administration of normally self-administered
drugs by unlicensed individuals to a person in his private residence.

R. This section shall not interfere with any prescriber issuing prescriptions in compliance
with his authority and scope of practice and the provisions of this section to a Board
agent for use pursuant to subsection G of § 18.2-258.1. Such prescriptions issued by
such prescriber shall be deemed to be valid prescriptions.

S. Nothing in this title shall prevent or interfere with dialysis care technicians or dialysis
patient care technicians who are certified by an organization approved by the Board of
Health Professions or persons authorized for provisional practice pursuant to Chapter
27.01 (§ 54.1-2729.1 et seq.), in the ordinary course of their duties in a Medicare-certified
renal dialysis facility, from administering heparin, topical needle site anesthetics, dialysis
solutions, sterile normal saline solution, and blood volumizers, for the purpose of facil-
itating renal dialysis treatment, when such administration of medications occurs under
the orders of a licensed physician, an advanced practice registered nurse, or a physician
assistant and under the immediate and direct supervision of a licensed registered nurse.
Nothing in this chapter shall be construed to prohibit a patient care dialysis technician
trainee from performing dialysis care as part of and within the scope of the clinical skills
instruction segment of a supervised dialysis technician training program, provided such
trainee is identified as a "trainee" while working in a renal dialysis facility.

The dialysis care technician or dialysis patient care technician administering the med-
ications shall have demonstrated competency as evidenced by holding current valid cer-
tification from an organization approved by the Board of Health Professions pursuant to
Chapter 27.01 (§ 54.1-2729.1 et seq.).

T. Persons who are otherwise authorized to administer controlled substances in hos-
pitals shall be authorized to administer influenza or pneumococcal vaccines pursuant to
§32.1-126 4.

U. Pursuant to a specific order for a patient and under his direct and immediate super-
vision, a prescriber may authorize the administration of controlled substances by
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personnel who have been properly trained to assist a doctor of medicine or osteopathic
medicine, provided the method does not include intravenous, intrathecal, or epidural
administration and the prescriber remains responsible for such administration.

V. A physician assistant, nurse, dental hygienist, or authorized agent of a doctor of medi-
cine, osteopathic medicine, or dentistry may possess and administer topical fluoride var-
nish pursuant to an oral or written order or a standing protocol issued by a doctor of
medicine, osteopathic medicine, or dentistry.

W. A prescriber, acting in accordance with guidelines developed pursuant to § 32.1-
46.02, may authorize the administration of influenza vaccine to minors by a licensed
pharmacist, registered nurse, licensed practical nurse under the direction and immediate
supervision of a registered nurse, or emergency medical services provider who holds an
advanced life support certificate issued by the Commissioner of Health when the pre-
scriber is not physically present.

X. Notwithstanding the provisions of § 54.1-3303, pursuant to an oral, written, or stand-
ing order issued by a prescriber or a standing order issued by the Commissioner of
Health or his designee authorizing the dispensing of naloxone or other opioid antagonist
used for overdose reversal in the absence of an oral or written order for a specific patient
issued by a prescriber, and in accordance with protocols developed by the Board of
Pharmacy in consultation with the Board of Medicine and the Department of Health, a
pharmacist, a health care provider providing services in a hospital emergency depart-
ment, and emergency medical services personnel, as that term is defined in § 32.1-
111.1, may dispense naloxone or other opioid antagonist used for overdose reversal and
a person to whom naloxone or other opioid antagonist has been dispensed pursuant to
this subsection may possess and administer naloxone or other opioid antagonist used
for overdose reversal to a person who is believed to be experiencing or about to exper-
ience a life-threatening opioid overdose. Law-enforcement officers as defined in § 9.1-
101, employees of the Department of Forensic Science, employees of the Office of the
Chief Medical Examiner, employees of the Department of General Services Division of
Consolidated Laboratory Services, employees of the Department of Corrections des-
ignated by the Director of the Department of Corrections or designated as probation and
parole officers or as correctional officers as defined in § 53.1-1, employees of the Depart-
ment of Juvenile Justice designated as probation and parole officers or as juvenile cor-
rectional officers, employees of regional jails, school nurses, local health department
employees that are assigned to a public school pursuant to an agreement between the
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local health department and the school board, other school board employees or indi-
viduals contracted by a school board to provide school health services, and firefighters
may also possess and administer naloxone or other opioid antagonist used for overdose
reversal and may dispense naloxone or other opioid antagonist used for overdose
reversal pursuant to an oral, written, or standing order issued by a prescriber or a stand-
ing order issued by the Commissioner of Health or his designee in accordance with pro-
tocols developed by the Board of Pharmacy in consultation with the Board of Medicine
and the Department of Health.

Notwithstanding the provisions of § 54.1-3303, pursuant to an oral, written, or standing
order issued by a prescriber or a standing order issued by the Commissioner of Health
or his designee authorizing the dispensing of naloxone or other opioid antagonist used
for overdose reversal in the absence of an oral or written order for a specific patient
issued by a prescriber, and in accordance with protocols developed by the Board of
Pharmacy in consultation with the Board of Medicine and the Department of Health, any
person may possess and administer naloxone or other opioid antagonist used for over-
dose reversal, other than naloxone in an injectable formulation with a hypodermic
needle or syringe, in accordance with protocols developed by the Board of Pharmacy in
consultation with the Board of Medicine and the Department of Health.

Y. Notwithstanding any other law or regulation to the contrary, a person who is acting on
behalf of an organization that provides services to individuals at risk of experiencing an
opioid overdose or training in the administration of naloxone for overdose reversal may
dispense naloxone, provided that such dispensing is (i) pursuant to a standing order
issued by a prescriber and (ii) in accordance with protocols developed by the Board of
Pharmacy in consultation with the Board of Medicine and the Department of Health. If
the person acting on behalf of an organization dispenses naloxone in an injectable for-
mulation with a hypodermic needle or syringe, he shall first obtain authorization from the
Department of Behavioral Health and Developmental Services to train individuals on the
proper administration of naloxone by and proper disposal of a hypodermic needle or syr-
inge, and he shall obtain a controlled substance registration from the Board of Phar-
macy. The Board of Pharmacy shall not charge a fee for the issuance of such controlled
substance registration. The dispensing may occur at a site other than that of the con-
trolled substance registration provided the entity possessing the controlled substances
registration maintains records in accordance with regulations of the Board of Pharmacy.
No person who dispenses naloxone on behalf of an organization pursuant to this sub-
section shall charge a fee for the dispensing of naloxone that is greater than the cost to
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the organization of obtaining the naloxone dispensed. A person to whom naloxone has
been dispensed pursuant to this subsection may possess naloxone and may administer
naloxone to a person who is believed to be experiencing or about to experience a life-
threatening opioid overdose.

Z. A person who is not otherwise authorized to administer naloxone or other opioid ant-
agonist used for overdose reversal may administer naloxone or other opioid antagonist
used for overdose reversal to a person who is believed to be experiencing or about to
experience a life-threatening opioid overdose.

AA. Pursuant to a written order or standing protocol issued by the prescriber within the
course of his professional practice, such prescriber may authorize, with the consent of
the parents as defined in § 22.1-1, an employee of (i) a school board, (ii) a school for stu-
dents with disabilities as defined in § 22.1-319 licensed by the Board of Education, or
(iii) a private school accredited pursuant to § 22.1-19 as administered by the Virginia
Council for Private Education who is trained in the administration of injected medications
for the treatment of adrenal crisis resulting from a condition causing adrenal insufficiency
to administer such medication to a student diagnosed with a condition causing adrenal
insufficiency when the student is believed to be experiencing or about to experience an
adrenal crisis. Such authorization shall be effective only when a licensed nurse, an
advanced practice registered nurse, a physician, or a physician assistant is not present
to perform the administration of the medication.
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§54.1-3408.01. Requirements for prescriptions.

A. The written prescription referred to in § 54.1-3408 shall be written with ink or indi-
vidually typed or printed. The prescription shall contain the name, address, and tele-
phone number of the prescriber. A prescription for a controlled substance other than one
controlled in Schedule VI shall also contain the federal controlled substances regis-
tration number assigned to the prescriber. The prescriber's information shall be either
preprinted upon the prescription blank, electronically printed, typewritten, rubber
stamped, or printed by hand.

The written prescription shall contain the first and last name of the patient for whom the
drug is prescribed. The address of the patient shall either be placed upon the written pre-
scription by the prescriber or his agent, or by the dispenser of the prescription. If the pre-
scriber is providing expedited partner therapy pursuant to § 54.1-3303 and the contact
patient's name and address are unavailable, then "Expedited Partner Therapy" or "EPT"
shall be affixed on the written prescription, in lieu of the contact patient's name and
address. If not otherwise prohibited by law, the dispenser may record the address of the
patient in an electronic prescription dispensing record for that patient in lieu of recording
it on the prescription. Each written prescription shall be dated as of, and signed by the
prescriber on, the day when issued. The prescription may be prepared by an agent for
the prescriber's signature.

This section shall not prohibit a prescriber from using preprinted prescriptions for drugs
classified in Schedule VI if all requirements concerning dates, signatures, and other
information specified above are otherwise fulfilled.

No written prescription order form shall include more than one prescription. However,
this provision shall not apply (i) to prescriptions written as chart orders for patients in hos-
pitals and long-term-care facilities, patients receiving home infusion services or hospice
patients, or (ii) to a prescription ordered through a pharmacy operated by or for the
Department of Corrections or the Department of Juvenile Justice, the central pharmacy
of the Department of Health, or the central outpatient pharmacy operated by the Depart-
ment of Behavioral Health and Developmental Services; or (iii) to prescriptions written
for patients residing in adult and juvenile detention centers, local or regional jails, or
work release centers operated by the Department of Corrections.

B. Prescribers' orders, whether written as chart orders or prescriptions, for Schedules |l,
11, IV, and V controlled drugs to be administered to (i) patients or residents of long-term
care facilities served by a Virginia pharmacy from a remote location or (ii) patients
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receiving parenteral, intravenous, intramuscular, subcutaneous or intraspinal infusion
therapy and served by a home infusion pharmacy from a remote location, may be trans-
mitted to that remote pharmacy by an electronic communications device over telephone
lines which send the exact image to the receiver in hard copy form, and such facsimile
copy shall be treated as a valid original prescription order. If the order is for a radio-
pharmaceutical, a physician authorized by state or federal law to possess and admin-
ister medical radioactive materials may authorize a nuclear medicine technologist to
transmit a prescriber's verbal or written orders for radiopharmaceuticals.

C. The oral prescription referred to in § 54.1-3408 shall be transmitted to the pharmacy of
the patient's choice by the prescriber or his authorized agent. For the purposes of this
section, an authorized agent of the prescriber shall be an employee of the prescriber
who is under his immediate and personal supervision, or if not an employee, an indi-
vidual who holds a valid license allowing the administration or dispensing of drugs and
who is specifically directed by the prescriber.

2000, cc. 135, 861; 2002, c. 411; 2003, c. 639; 2006, c. 195; 2009, cc. 813, 840; 2020, c.
464,

§54.1-3408.02. Transmission of prescriptions.

A. Consistent with federal law and in accordance with regulations promulgated by the
Board, prescriptions may be transmitted to a pharmacy as an electronic prescription or
by facsimile machine and shall be treated as valid original prescriptions.

B. Any prescription for a controlled substance that contains an opioid shall be issued as
an electronic prescription.

C. The requirements of subsection B shall not apply if:

1. The prescriber dispenses the controlled substance that contains an opioid directly to
the patient or the patient's agent;

2. The prescription is for an individual who is residing in a hospital, assisted living facil-
ity, nursing home, or residential health care facility or is receiving services from a hos-
pice provider or outpatient dialysis facility;

3. The prescriber experiences temporary technological or electrical failure or other tem-
porary extenuating circumstance that prevents the prescription from being transmitted
electronically, provided that the prescriber documents the reason for this exception in the
patient's medical record;
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4. The prescriber issues a prescription to be dispensed by a pharmacy located on fed-
eral property, provided that the prescriber documents the reason for this exception in the
patient's medical record;

5. The prescription is issued by a licensed veterinarian for the treatment of an animal;

6. The FDA requires the prescription to contain elements that are not able to be included
in an electronic prescription;

7. The prescription is for an opioid under a research protocol;

8. The prescription is issued in accordance with an executive order of the Governor of a
declared emergency;

9. The prescription cannot be issued electronically in a timely manner and the patient's
condition is atrisk, provided that the prescriber documents the reason for this exception
in the patient's medical record; or

10. The prescriber has been issued a waiver pursuant to subsection D.

D. The licensing health regulatory board of a prescriber may grant such prescriber, in
accordance with regulations adopted by such board, a waiver of the requirements of sub-
section B, for a period not to exceed one year, due to demonstrated economic hardship,
technological limitations that are not reasonably within the control of the prescriber, or
other exceptional circumstances demonstrated by the prescriber.

2000, c. 878; 2017, cc. 115, 429: 2019, c. 664.

§54.1-3408.03. Dispensing of therapeutically equivalent drug product permitted.

A. A pharmacist may dispense a therapeutically equivalent drug product for a pre-
scription that is written for a brand-name drug product unless (i) the prescriber indicates
such substitution is not authorized by specifying on the prescription, "brand medically
necessary" or (ii) the patient insists on the dispensing of the brand-name drug product.

In the case of an oral prescription, the prescriber's oral dispensing instructions regarding
substitution shall be followed.

B. Prescribers using prescription blanks printed in compliance with Virginia law in effect
on June 30, 2003, having two check boxes and referencing the Virginia Voluntary For-
mulary, may indicate, until July 1, 2006, that substitution is not authorized by checking
the "Dispense as Written" box. If the "Voluntary Formulary Permitted" box is checked on
such prescription blanks or if neither box is checked, a pharmacist may dispense a thera-
peutically equivalent drug product pursuant to such prescriptions.
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C. If the pharmacist dispenses a drug product other than the brand name prescribed, he
shall so inform the purchaser and shall indicate, unless otherwise directed by the pre-
scriber, on both his permanent record and the prescription label, the brand name or, in
the case of a therapeutically equivalent drug product, the name of the manufacturer or
the distributor. Whenever a pharmacist dispenses a therapeutically equivalent drug
product pursuant to a prescription written for a brand-name product, the pharmacist shall
label the drug with the name of the therapeutically equivalent drug product followed by
the words "generic for" and the brand name of the drug for which the prescription was
written.

D. When a pharmacist dispenses a drug product other than the drug product prescribed,
the dispensed drug product shall be at a lower retail price than that of the drug product
prescribed. Such retail price shall not exceed the usual and customary retail price
charged by the pharmacist for the dispensed therapeutically equivalent drug product.

2003, c. 639.

§54.1-3408.04. Dispensing of interchangeable biosimilars permitted.

A. A pharmacist may dispense a biosimilar that has been licensed by the U.S. Food and
Drug Administration as interchangeable with the prescribed product unless (i) the pre-
scriber indicates such substitute is not authorized by specifying on the prescription
"brand medically necessary" or (ii) the patient insists on the dispensing of the prescribed
biological product. In the case of an oral prescription, the prescriber's oral dispensing
instructions regarding dispensing of an interchangeable biosimilar shall be followed. No
pharmacist shall dispense a biosimilar in place of a prescribed biological product unless
the biosimilar has been licensed as interchangeable with the prescribed biological
product by the U.S. Food and Drug Administration.

B. When a pharmacist dispenses an interchangeable biosimilar in the place of a pre-
scribed biological product, the pharmacist or his designee shall inform the patient prior to
dispensing the interchangeable biosimilar. The pharmacist or his designee shall also
indicate, unless otherwise directed by the prescriber, on both the record of dispensing
and the prescription label, the brand name or, in the case of an interchangeable biosim-
ilar, the product name and the name of the manufacturer or distributor of the inter-
changeable biosimilar. Whenever a pharmacist substitutes an interchangeable
biosimilar pursuant to a prescription written for a brand-name product, the pharmacist or
his designee shall label the drug with the name of the interchangeable biosimilar fol-
lowed by the words "Substituted for" and the name of the biological product for which the
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prescription was written. Records of substitutions of interchangeable biosimilars shall be
maintained by the pharmacist and the prescriber for a period of not less than two years
from the date of dispensing.

C. [Expired]
D. [Expired]
2013, cc. 412, 544.

§54.1-3408.05. Use of FDA-approved substance upon publication of final rule.

Except as otherwise provided in this chapter, no person shall be prosecuted under
Chapter 7 (§ 18.2-247 et seq.) of Title 18.2 for acting in accordance with § 54.1-3421 or
for prescribing, administering, dispensing, or possessing pursuant to a valid prescription
issued by a prescriber any substance that has been approved as a prescription drug by
the U.S. Food and Drug Administration pursuantto 21 U.S.C. § 360bb and 21 U.S.C. §
355 on or after July 1, 2017, in accordance with any final or interim final order or rule
issued pursuantto 21 U.S.C. § 811(j). Such immunity from prosecution for a particular
substance shall remain in effect until the earlier of (i) nine months as calculated from the
latter of the date of the publication in the Federal Register of the interim final order or rule
scheduling such substance or the final order or rule scheduling such substance,
provided that a final order or rule is issued within nine months of the interim final order or
rule, or (ii) such substance being added to a schedule in Article 5 (§ 54.1-3443 et seq.)
pursuant to § 54.1-3443 or by enactment into law.

2017, cc. 416, 432.

§54.1-3408.1. Prescription in excess of recommended dosage in certain cases.

In the case of a patient with intractable pain, a physician may prescribe a dosage in
excess of the recommended dosage of a pain relieving agent if he certifies the medical
necessity for such excess dosage in the patient's medical record. Any person who pre-
scribes, dispenses or administers an excess dosage in accordance with this section
shall not be in violation of the provisions of this title because of such excess dosage, if
such excess dosage is prescribed, dispensed or administered in good faith for accepted
medicinal or therapeutic purposes.

Nothing in this section shall be construed to grant any person immunity from invest-
igation or disciplinary action based on the prescription, dispensing or administration of
an excess dosage in violation of this title.

1988, c. 870, § 54-524.65:1; 1990, c. 681; 1995, c. 277.
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§54.1-3408.2. Failure to report administration or dispensing of or prescription for con-
trolled substances; report required; penalty.

Any person authorized to prescribe, dispense, or administer controlled substances pur-
suant to § 54.1-3408 who has reason to suspect that a person has obtained or attempted
to obtain a controlled substance or prescription for a controlled substance by fraud or
deceit, may report the activity to the local law-enforcement agency for investigation. Any
person who, in good faith, makes a report or furnishes information or records to a law-
enforcement officer or entity pursuant to this section shall not be liable for civil damages
in connection with making such report or furnishing such information or records.

2010, c. 185.

§54.1-3408.3. (Effective until January 1, 2024) Certification for use of cannabis
products for treatment.
A. As used in this section:

"Botanical cannabis" means cannabis that is composed wholly of usable cannabis from
the same parts of the same chemovar of cannabis plant.

"Cannabis dispensing facility" means the same as that term is defined in § 54.1-3442.5.

"Cannabis oil" means any formulation of processed Cannabis plant extract, which may
include industrial hemp extracts, including isolates and distillates, acquired by a phar-
maceutical processor pursuant to § 54.1-3442.6, or a dilution of the resin of the Can-
nabis plant that contains, except as otherwise provided in Article 4.2 (§ 54.1-3442.5 et
seq.), no more than 10 milligrams of tetrahydrocannabinol per dose. "Cannabis oil" does
not include industrial hemp, as defined in § 3.2-4112, that is grown, handled, or pro-
cessed in compliance with state or federal law, unless it has been grown and processed
in the Commonwealth by a registered industrial hemp processor and acquired and for-
mulated by a pharmaceutical processor.

"Cannabis product" means a product that (i) is formulated with cannabis oil or botanical
cannabis; (ii) is produced by a pharmaceutical processor and sold by a pharmaceutical
processor or cannabis dispensing facility; (iii) is registered with the Board; (iv) contains,
except as otherwise provided in Article 4.2 (§ 54.1-3442.5 et seq.), no more than 10 mil-
ligrams of tetrahydrocannabinol per dose; and (v) is compliant with testing requirements.

"Designated caregiver facility" means any hospice or hospice facility licensed pursuant
to § 32.1-162.3, or home care organization as defined in § 32.1-162.7 that provides phar-
maceutical services or home health services, private provider licensed by the
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Department of Behavioral Health and Developmental Services pursuant to Article 2 (§
37.2-403 et seq.) of Chapter 4 of Title 37.2, assisted living facility licensed pursuantto §
63.2-1701, or adult day care center licensed pursuantto § 63.2-1701.

"Pharmaceutical processor" means the same as that term is defined in § 54.1-3442.5.

"Practitioner" means a practitioner of medicine or osteopathy licensed by the Board of
Medicine, a physician assistant licensed by the Board of Medicine, or an advanced prac-
tice registered nurse jointly licensed by the Board of Medicine and the Board of Nursing.

"Registered agent" means an individual (i) designated by a patient who has been issued
a written certification, or, if such patient is a minor or a vulnerable adult as defined in §
18.2-369, designated by such patient's parent or legal guardian, and (ii) registered with
the Board or listed on the patient's written certification pursuant to subsection G.

"Usable cannabis" means any cannabis plant material, including seeds, but not (i) resin
that has been extracted from any part of the cannabis plant, its seeds, or its resin; (ii) the
mature stalks, fiber produced from the stalks, or any other compound, manufacture, salt,
or derivative, mixture, or preparation of the mature stalks; or (iii) oil or cake made from
the seeds of the plant.

B. A practitioner in the course of his professional practice may issue a written cer-
tification for the use of cannabis products for treatment or to alleviate the symptoms of
any diagnosed condition or disease determined by the practitioner to benefit from such
use. The practitioner shall use his professional judgment to determine the manner and
frequency of patient care and evaluation and may employ the use of telemedicine,
provided that the use of telemedicine includes the delivery of patient care through real-
time interactive audio-visual technology. No practitioner may issue a written certification
while such practitioner is on the premises of a pharmaceutical processor or cannabis dis-
pensing facility. A pharmaceutical processor shall not endorse or promote any prac-
titioner who issues certifications to patients. If a practitioner determines it is consistent
with the standard of care to dispense botanical cannabis to a minor, the written cer-
tification shall specifically authorize such dispensing. If not specifically included on the
initial written certification, authorization for botanical cannabis may be communicated
verbally or in writing to the pharmacist at the time of dispensing. A practitioner who
issues written certifications shall not directly or indirectly accept, solicit, or receive any-
thing of value from a pharmaceutical processor, cannabis dispensing facility, or any per-
son associated with a pharmaceutical processor, cannabis dispensing facility, or
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provider of paraphernalia, excluding information on products or educational materials on
the benefits and risks of cannabis products.

C. The written certification shall be on a form provided by the Board of Pharmacy. Such
written certification shall contain the name, address, and telephone number of the prac-
titioner; the name and address of the patient issued the written certification; the date on
which the written certification was made; and the signature or authentic electronic sig-
nature of the practitioner. Such written certification issued pursuant to subsection B shall
expire one year after its issuance unless the practitioner provides in such written cer-
tification an earlier expiration. A written certification shall not be issued to a patient by
more than one practitioner during any given time period.

D. No practitioner shall be prosecuted under § 18.2-248 or 18.2-248.1 for the issuance of
a certification for the use of cannabis products for the treatment or to alleviate the symp-

toms of a patient's diagnosed condition or disease pursuant to a written certification
issued pursuant to subsection B. Nothing in this section shall preclude a practitioner's
professional licensing board from sanctioning the practitioner for failing to properly eval-
uate or treat a patient's medical condition or otherwise violating the applicable standard
of care for evaluating or treating medical conditions.

E. A practitioner who issues a written certification to a patient pursuant to this section (i)
shall hold sufficient education and training to exercise appropriate professional judg-
ment in the certification of patients; (ii) shall not offer a discount or any other thing of
value to a patient or a patient's parent, guardian, or registered agent that is contingent on
or encourages the person's decision to use a particular pharmaceutical processor or can-
nabis product; (iii) shall not issue a certification to himself or his family members, employ-
ees, or coworkers; (iv) shall not provide product samples containing cannabis other than
those approved by the U.S. Food and Drug Administration; and (v) shall not accept com-
pensation from a pharmaceutical processor or cannabis dispensing facility. The Board
shall not limit the number of patients to whom a practitioner may issue a written cer-
tification. The Board may report information to the applicable licensing board on unusual
patterns of certifications issued by a practitioner.

F. No patient shall be required to physically present the written certification after the ini-
tial dispensing by any pharmaceutical processor or cannabis dispensing facility under
each written certification, provided that the pharmaceutical processor or cannabis dis-
pensing facility maintains an electronic copy of the written certification. Pharmaceutical
processors and cannabis dispensing facilities shall electronically transmit, on a monthly
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basis, all new written certifications received by the pharmaceutical processor or can-
nabis dispensing facility to the Board.

G. A patient, or, if such patientis a minor or a vulnerable adult as defined in § 18.2-369,
such patient's parent or legal guardian, may designate an individual to act as his
registered agent for the purposes of receiving cannabis products pursuant to a valid writ-
ten certification. Such designated individual shall register with the Board unless the indi-
vidual's name is listed on the patient's written certification. An individual may, on the
basis of medical need and in the discretion of the patient's registered practitioner, be lis-
ted on the patient's written certification upon the patient's request. The Board may set a
limit on the number of patients for whom any individual is authorized to actas a
registered agent.

H. Upon delivery of a cannabis product by a pharmaceutical processor or cannabis dis-
pensing facility to a designated caregiver facility, any employee or contractor of a des-
ignated caregiver facility, who is licensed or registered by a health regulatory board and
who is authorized to possess, distribute, or administer medications, may accept delivery
of the cannabis product on behalf of a patient or resident for subsequent delivery to the
patient or resident and may assist in the administration of the cannabis product to the
patient or resident as necessary.

l. Information obtained under the patient certification or agent registration process shall
be confidential and shall not be subject to the disclosure provisions of the Virginia Free-
dom of Information Act (§ 2.2-3700 et seq.). However, reasonable access to registry
information shall be provided to (i) the Chairmen of the House Committee for Courts of
Justice and the Senate Committee on the Judiciary, (ii) state and federal agencies or
local law enforcement for the purpose of investigating or prosecuting a specific indi-
vidual for a specific violation of law, (iii) licensed practitioners or pharmacists, or their
agents, for the purpose of providing patient care and drug therapy management and mon-
itoring of drugs obtained by a patient, (iv) a pharmaceutical processor or cannabis dis-
pensing facility involved in the treatment of a patient, or (v) a registered agent, but only
with respect to information related to such patient.

2015, cc. 7, 8; 2017, c. 613; 2018, cc. 246, 809: 2019, cc. 653, 654, 681, 690; 2020, cc.
730, 831, 928, 1278; 2021 Sp. Sess. |, cc. 205, 227, 228; 2022, cc. 259, 391, 392, 642;
2023, cc. 183, 744, 760, 780, 794, 799.

§54.1-3408.3. (Effective January 1, 2024) Certification for use of cannabis for treat-
ment.
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A. As used in this section, "botanical cannabis," "cannabis oil," "cannabis product," and
"practitioner" mean the same as those terms are defined in § 4.1-1600.

B. A practitioner in the course of his professional practice may issue a written cer-
tification for the use of cannabis products for treatment or to alleviate the symptoms of
any diagnosed condition or disease determined by the practitioner to benefit from such
use in accordance with the provisions of § 4.1-1601.

2015, cc. 7, 8; 2017, c. 613; 2018, cc. 246, 809: 2019, cc. 653, 654, 681, 690; 2020, cc.
730, 831, 928, 1278; 2021 Sp. Sess. |, cc. 205, 227, 228; 2022, cc. 259, 391, 392, 642;
2023, cc. 183, 740, 744, 760, 773, 780, 794, 799.

§54.1-3408.4. Expired.
Expired July 1, 2022

§54.1-3408.5. Epinephrine required in certain public places.

Every public place, as defined in § 15.2-2820, may make epinephrine available for
administration. Pursuant to an order or standing protocol issued by the prescriber within
the course of his professional practice and in accordance with policies and guidelines
established by the Department of Health, any employee of a public place, as defined in §
15.2-2820, who is authorized by a prescriber and trained in the administration of epi-
nephrine may possess and administer epinephrine to a person present in the public
place believed in good faith to be having an anaphylactic reaction.

2020, c. 556.

§54.1-3409. Professional use by veterinarians.

A veterinarian may not prescribe controlled substances for human use and shall only pre-
scribe, dispense or administer a controlled substance in good faith for use by animals
within the course of his professional practice. He may prescribe, on a written prescription
or on oral prescription as authorized by § 54.1-3410. He may administer drugs, and he
may cause them to be administered by an assistant or orderly under his direction and
supervision. Such a prescription shall be dated and signed by the person prescribing on
the day when issued, and shall bear the full name and address of the owner of the
animal, and the species of the animal for which the drug is prescribed and the full name,
address and registry number, under the federal laws of the person prescribing, if he is
required by those laws to be so registered.

Code 1950, § 54-498; 1956, c. 225; 1970, c. 650, § 54-524.66; 1983, c. 528; 1988, c.
765.
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§54.1-3410. When pharmacist may sell and dispense drugs.
A. A pharmacist, acting in good faith, may sell and dispense drugs and devices to any
person pursuant to a prescription of a prescriber as follows:

1. A drug listed in Schedule Il shall be dispensed only upon receipt of a written pre-
scription that is properly executed, dated and signed by the person prescribing on the
day when issued and bearing the full name and address of the patient for whom, or of
the owner of the animal for which, the drug is dispensed, and the full name, address, and
registry number under the federal laws of the person prescribing, if he is required by
those laws to be so registered. If the prescription is for an animal, it shall state the spe-
cies of animal for which the drug is prescribed;

2. In emergency situations, Schedule Il drugs may be dispensed pursuant to an oral pre-
scription in accordance with the Board's regulations;

3. Whenever a pharmacist dispenses any drug listed within Schedule Il on a prescription
issued by a prescriber, he shall affix to the container in which such drug is dispensed, a
label showing the prescription serial number or name of the drug; the date of initial filling;
his name and address, or the name and address of the pharmacy; the name of the
patient or, if the patientis an animal, the name of the owner of the animal and the spe-
cies of the animal; the name of the prescriber by whom the prescription was written,
except for those drugs dispensed to a patient in a hospital pursuant to a chart order; and
such directions as may be stated on the prescription.

B. A drug controlled by Schedules Ill through VI or a device controlled by Schedule VI
shall be dispensed upon receipt of a written or oral prescription as follows:

1. If the prescription is written, it shall be properly executed, dated and signed by the per-
son prescribing on the day when issued and bear the full name and address of the
patient for whom, or of the owner of the animal for which, the drug is dispensed, and the
full name and address of the person prescribing. If the prescription is for an animal, it
shall state the species of animal for which the drug is prescribed. If the prescription is for
expedited partner therapy pursuant to § 54.1-3303 and the contact patient's name and
address are unavailable, the prescription shall state "Expedited Partner Therapy" or
"EPT" in lieu of the full name and address of the contact patient.

2. If the prescription is oral, the prescriber shall furnish the pharmacist with the same
information as is required by law in the case of a written prescription for drugs and
devices, except for the signature of the prescriber.
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A pharmacist who dispenses a Schedule Il through VI drug or device shall label the
drug or device as required in subdivision A 3 of this section. However, if the pharmacist
dispenses a Schedule Ill through VI drug or device for expedited partner therapy pur-
suant to § 54.1-3303 and the contact patient's name and address are unavailable, the
prescription shall state "Expedited Partner Therapy" or "EPT" in lieu of the full name and
address of the contact patient.

C. A drug controlled by Schedule VI may be refilled without authorization from the pre-
scriber if, after reasonable effort has been made to contact him, the pharmacist ascer-
tains that he is not available and the patient's health would be in imminent danger
without the benefits of the drug. The refill shall be made in compliance with the pro-
visions of § 54.1-3411.

If the written or oral prescription is for a Schedule VI drug or device and does not contain
the address or registry number of the prescriber, or the address of the patient, the phar-
macist need not reduce such information to writing if such information is readily retriev-
able within the pharmacy. If the prescription is for a Schedule VI drug or device for
expedited partner therapy pursuant to § 54.1-3303 and the contact patient's name and
address are unavailable, then labeling the name and address of the contact patient is
not required.

D. Pursuant to authorization of the prescriber, an agent of the prescriber on his behalf
may orally transmit a prescription for a drug classified in Schedules Il through VI if, in
such cases, the written record of the prescription required by this subsection specifies
the full name of the agent of the prescriber transmitting the prescription.

E. A dispenser who receives a non-electronic prescription for a controlled substance con-
taining an opioid is not required to verify that one of the exceptions set forth in § 54.1-
3408.02 applies and may dispense such controlled substance pursuant to such pre-
scription and applicable law.

1970, c. 650, § 54-524.67; 1972, c. 798; 1976, c. 614; 1977, c. 302; 1983, cc. 395, 612;
1988, c. 765; 1996, c. 408; 2003, c. 511: 2017, cc. 115, 429; 2019, c. 664; 2020, c. 464.

§54.1-3410.1. Requirements for radiopharmaceuticals.

A. A pharmacist who is authorized by the Board and acting in good faith, may sell and
dispense radiopharmaceuticals pursuant to the order of a physician who is authorized by
state or federal law to possess and administer radiopharmaceuticals for the treatment or
diagnosis of disease.
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B. When an authorized nuclear pharmacist dispenses a radioactive medical material, he
shall assure that the outer container (shield) of the radiopharmaceutical shall bear the fol-
lowing information:

1. The name and address of the nuclear pharmacy;

. The name of the prescriber (authorized user);

. The date of dispensing;

. The serial number assigned to the radiopharmaceutical order;
. The standard radiation symbol;

. The name of the diagnostic procedure;

. The words "Caution: Radioactive Material";

. The name of the radionuclide;

© 00 N O 0o »~ w DN

. The amount of radioactivity and the calibration date and time;
10. The expiration date and time;

11. In the case of a diagnostic radiopharmaceutical, the patient's name or the words "Per
Physician's Order"; and

12. In the case of a therapeutic radiopharmaceutical, the patient's name.

C. Orders for radiopharmaceuticals, whether written or verbal, shall include at least the
following information:

1. The name of the institution or facility and the name of the person transmitting the
order;

2. The date that the radiopharmaceutical will be needed and the calibration time;

3. The name or generally recognized and accepted abbreviation of the radio-
pharmaceutical;

4. The dose or activity of the radiopharmaceutical at the time of calibration; and

5. In the case of a therapeutic radiopharmaceutical or a radiopharmaceutical blood
product, the name of the patient shall be obtained prior to dispensing.

2000, c. 861.

§54.1-3410.2. Compounding; pharmacists' authority to compound under certain con-
ditions; labeling and record maintenance requirements.
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A. A pharmacist may engage in compounding of drug products when the dispensing of
such compounded products is (i) pursuant to valid prescriptions for specific patients and
(ii) consistent with the provisions of § 54.1-3303 relating to the issuance of prescriptions
and the dispensing of drugs.

Pharmacists shall label all compounded drug products that are dispensed pursuantto a
prescription in accordance with this chapter and the Board's regulations, and shall
include on the labeling an appropriate beyond-use date as determined by the phar-
macist in compliance with USP-NF standards for pharmacy compounding.

B. A pharmacist may also engage in compounding of drug products in anticipation of
receipt of prescriptions based on a routine, regularly observed prescribing pattern.

Pharmacists shall label all products compounded prior to dispensing with (i) the name
and strength of the compounded medication or a list of the active ingredients and
strengths; (ii) the pharmacy's assigned control number that corresponds with the com-
pounding record; (iii) an appropriate beyond-use date as determined by the pharmacist
in compliance with USP-NF standards for pharmacy compounding; and (iv) the quantity.

C. In accordance with the conditions set forth in subsections A and B, pharmacists shall
not distribute compounded drug products for subsequent distribution or sale to other per-
sons or to commercial entities, including distribution to pharmacies or other entities
under common ownership or control with the facility in which such compounding takes
place; however, a pharmacist may distribute to a veterinarian in accordance with federal
law.

Compounded products for companion animals, as defined in regulations promulgated by
the Board of Veterinary Medicine, and distributed by a pharmacy to a veterinarian for fur-
ther distribution or sale to his own patients shall be limited to drugs necessary to treat an
emergent condition when timely access to a compounding pharmacy is not available as

determined by the prescribing veterinarian.

A pharmacist may, however, deliver compounded products dispensed pursuant to valid
prescriptions to alternate delivery locations pursuant to § 54.1-3420.2.

A pharmacist may provide a reasonable amount of compounded products to prac-
titioners of medicine, osteopathy, podiatry, or dentistry to administer to their patients,
either personally or under their direct and immediate supervision, if there is a critical

need to treat an emergency condition, or as allowed by federal law or regulations. A phar-
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macist may also provide compounded products to practitioners of veterinary medicine for
office-based administration to their patients.

Pharmacists who provide compounded products for office-based administration for treat-
ment of an emergency condition or as allowed by federal law or regulations shall label
all compounded products distributed to practitioners other than veterinarians for admin-
istration to their patients with (i) the statement "For Administering in Prescriber Practice
Location Only"; (ii) the name and strength of the compounded medication or list of the act-
ive ingredients and strengths; (iii) the facility's control number; (iv) an appropriate bey-
ond-use date as determined by the pharmacist in compliance with USP-NF standards for
pharmacy compounding; (v) the name and address of the pharmacy; and (vi) the quant-
ity.

Pharmacists shall label all compounded products for companion animals, as defined in
regulations promulgated by the Board of Veterinary Medicine, and distributed to a veter-
inarian for either further distribution or sale to his own patient or administration to his own
patient with (a) the name and strength of the compounded medication or list of the active
ingredients and strengths; (b) the facility's control number; (c) an appropriate beyond-use
date as determined by the pharmacistin compliance with USP-NF standards for phar-
macy compounding; (d) the name and address of the pharmacy; and (e) the quantity.

D. Pharmacists shall personally perform or personally supervise the compounding pro-
cess, which shall include a final check for accuracy and conformity to the formula of the
product being prepared, correct ingredients and calculations, accurate and precise meas-
urements, appropriate conditions and procedures, and appearance of the final product.

E. Pharmacists shall ensure compliance with USP-NF standards for both sterile and
non-sterile compounding.

F. Pharmacists may use bulk drug substances in compounding when such bulk drug sub-
stances:

1. Comply with the standards of an applicable United States Pharmacopoeia or National
Formulary monograph, if such monograph exists, and the United States Pharmacopoeia
chapter on pharmacy compounding; or are drug substances that are components of
drugs approved by the FDA for use in the United States; or are otherwise approved by
the FDA; or are manufactured by an establishment that is registered by the FDA; and

2. Are distributed by a licensed wholesale distributor or registered nonresident whole-
sale distributor, or are distributed by a supplier otherwise approved by the Board and the
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FDA to distribute bulk drug substances if the pharmacist can establish purity and safety
by reasonable means, such as lot analysis, manufacturer reputation, or reliability of the
source.

G. Pharmacists may compound using ingredients that are not considered drug products
in accordance with the USP-NF standards and guidance on pharmacy compounding.

H. Pharmacists shall not engage in the following:

1. The compounding for human use of a drug product that has been withdrawn or
removed from the market by the FDA because such drug product or a component of such
drug product has been found to be unsafe. However, this prohibition shall be limited to
the scope of the FDA withdrawal;

2. The regular compounding or the compounding of inordinate amounts of any drug
products that are essentially copies of commercially available drug products. However,
this prohibition shall not include (i) the compounding of any commercially available
product when there is a change in the product ordered by the prescriber for an individual
patient, (ii) the compounding of a commercially manufactured drug only during times
when the product is not available from the manufacturer or supplier, (iii) the com-
pounding of a commercially manufactured drug whose manufacturer has notified the
FDA that the drug is unavailable due to a current drug shortage, (iv) the compounding of
a commercially manufactured drug when the prescriber has indicated in the oral or writ-
ten prescription for an individual patient that there is an emergent need for a drug that is
not readily available within the time medically necessary, or (v) the mixing of two or more
commercially available products regardless of whether the end product is a com-
mercially available product; or

3. The compounding of inordinate amounts of any preparation in cases in which there is
no observed historical pattern of prescriptions and dispensing to support an expectation
of receiving a valid prescription for the preparation. The compounding of an inordinate
amount of a preparation in such cases shall constitute manufacturing of drugs.

|. Pharmacists shall maintain records of all compounded drug products as part of the pre-
scription, formula record, formula book, or other log or record. Records may be main-
tained electronically, manually, in a combination of both, or by any other readily
retrievable method.

1. In addition to other requirements for prescription records, records for products com-
pounded pursuant to a prescription order for a single patient where only manufacturers'
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finished products are used as components shall include the name and quantity of all
components, the date of compounding and dispensing, the prescription number or other
identifier of the prescription order, the total quantity of finished product, the signature or
initials of the pharmacist or pharmacy technician performing the compounding, and the
signature or initials of the pharmacist responsible for supervising the pharmacy tech-
nician and verifying the accuracy and integrity of compounded products.

2. In addition to the requirements of subdivision | 1, records for products compounded in
bulk or batch in advance of dispensing or when bulk drug substances are used shall
include: the generic name and the name of the manufacturer of each component or the
brand name of each component; the manufacturer's lot number and expiration date for
each component or when the original manufacturer's lot number and expiration date are
unknown, the source of acquisition of the component; the assigned lot number if sub-
divided, the unit or package size and the number of units or packages prepared; and the
beyond-use date. The criteria for establishing the beyond-use date shall be available for
inspection by the Board.

3. A complete compounding formula listing all procedures, necessary equipment, neces-
sary environmental considerations, and other factors in detail shall be maintained where
such instructions are necessary to replicate a compounded product or where the com-
pounding is difficult or complex and must be done by a certain process in order to ensure
the integrity of the finished product.

4. A formal written quality assurance plan shall be maintained that describes specific
monitoring and evaluation of compounding activities in accordance with USP-NF stand-
ards. Records shall be maintained showing compliance with monitoring and evaluation
requirements of the plan to include training and initial and periodic competence assess-
ment of personnel involved in compounding, monitoring of environmental controls and
equipment calibration, and any end-product testing, if applicable.

J. Practitioners who may lawfully compound drugs for administering or dispensing to
their own patients pursuant to §§ 54.1-3301, 54.1-3304, and 54.1-3304.1 shall comply
with all provisions of this section and the relevant Board regulations.

K. Every pharmacist-in-charge or owner of a permitted pharmacy or a registered non-
resident pharmacy engaging in sterile compounding shall notify the Board of its intention
to dispense or otherwise deliver a sterile compounded drug product into the Com-
monwealth. Upon renewal of its permit or registration, a pharmacy or nonresident phar-
macy shall notify the Board of its intention to continue dispensing or otherwise delivering
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sterile compounded drug products into the Commonwealth. Failure to provide noti-
fication to the Board shall constitute a violation of Chapter 33 (§ 54.1-3300 et seq.) or
Chapter 34 (§ 54.1-3400 et seq.). The Board shall maintain this information in a manner
that will allow the production of a list identifying all such sterile compounding phar-
macies.

2003, c. 509; 2005, c. 200; 2012, c. 173; 2013, c. 765; 2014, c. 147; 2015, c. 300; 2016,
c.221.

§54.1-3411. When prescriptions may be refilled.
Prescriptions may be refilled as follows:

1. A prescription for a drug in Schedule Il may not be refilled.

2. A prescription for a drug in Schedules Ill or IV may not be filled or refilled more than
six months after the date on which such prescription was issued and no such pre-
scription may be authorized to be refilled, nor be refilled, more than five times, except
that any prescription for such a drug after six months from the date of issue, or after being
refilled five times, may be renewed by the prescriber issuing it either in writing, or orally,
if promptly reduced to writing and filed by the pharmacist filling it.

3. A prescription in Schedule VI may not be refilled unless authorized by the prescriber
either on the face of the original prescription or orally by the prescriber except as
provided in subdivision 4. Oral instructions shall be reduced promptly to writing by the
pharmacist and filed on or with the original prescription.

4. A prescription for a drug controlled by Schedule VI, including insulin, may be refilled
without authorization from the prescriber if reasonable effort has been made to com-
municate with the prescriber, and the pharmacist has determined that he is not available
and the patient's health would be in imminent danger without the benefits of the drug.
Authorization to refill under this subdivision also exists when the pharmacist only has
access to the label on a prescription container. The pharmacist shall inform the patient of
the prescriber's unavailability and that the refill is being made without his authorization.
The pharmacist shall promptly inform the prescriber of such refill. The date and quantity
of the refill, the prescriber's unavailability, and the rationale for the refill shall be noted on
the reverse side of the prescription.

1970, c. 650, § 54-524.68; 1972, c. 798; 1976, c. 614; 1983, c. 395; 1988, c. 765; 1996, c.
408: 2023, c. 341.
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§54.1-3411.1. Prohibition on returns, exchanges, or re-dispensing of drugs; excep-
tions.

A. Drugs dispensed to persons pursuant to a prescription shall not be accepted for return
or exchange for the purpose of re-dispensing by any pharmacist or pharmacy after such
drugs have been removed from the pharmacy premises from which they were dispensed
except:

1. In a hospital with an on-site hospital pharmacy wherein drugs may be returned to the
pharmacy in accordance with practice standards;

2. In such cases where official compendium storage requirements are assured and the
drugs are in manufacturers' original sealed containers or in sealed individual dose or
unit dose packaging that meets official compendium class A or B container require-
ments, or better, and such return or exchange is consistent with federal law; or

3. When a dispensed drug has not been out of the possession of a delivery agent of the
pharmacy.

B. The Board shall promulgate regulations to establish a prescription drug donation pro-
gram for accepting unused previously dispensed prescription drugs that meet the criteria
set forth in subdivision A 2, for the purpose of re-dispensing such drugs to indigent
patients, either through hospitals or through clinics organized in whole or in part for the
delivery of health care services to the indigent. Such program shall not authorize the
donation of Schedule II-V controlled substances if so prohibited by federal law. No drugs
shall be re-dispensed unless the integrity of the drug can be assured. Such program
shall accept eligible prescription drugs from individuals, including those residing in nurs-
ing homes, assisted living facilities, or intermediate care facilities established for indi-
viduals with intellectual disability (ICF/IID), licensed hospitals, or any facility operated by
the Department of Behavioral Health and Developmental Services. Additionally, such
program shall accept eligible prescription drugs from an agent pursuant to a power of
attorney, a decedent's personal representative, a legal guardian of an incapacitated per-
son, or a guardian ad litem donated on behalf of the represented individual.

C. Unused prescription drugs dispensed for use by persons eligible for coverage under
Title XIX or Title XXI of the Social Security Act, as amended, may be donated pursuant
to this section unless such donation is prohibited.

D. A pharmaceutical manufacturer shall not be liable for any claim or injury arising from
the storage, donation, acceptance, transfer, or dispensing of any drug provided to a
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patient or any other activity undertaken in accordance with a drug distribution program
established pursuant to this section.

E. Nothing in this section shall be construed to create any new or additional liability, or to
abrogate any liability that may exist, applicable to a pharmaceutical manufacturer for its
products separately from the storage, donation, acceptance, transfer, or dispensing of
any drug provided to a patient in accordance with a drug distribution program estab-
lished pursuant to this section.

F. In the absence of bad faith or gross negligence, no person that donates, accepts, or
dispenses unused prescription drugs in accordance with this section and Board reg-
ulations shall be subject to criminal or civil liability for matters arising from the donation,
acceptance, or dispensing of such unused prescription drugs.

2002, c. 632; 2005, c. 68; 2008, c. 429; 2009, cc. 109, 114; 2018, c. 376.

§54.1-3411.2. Prescription drug disposal programs.
A. As used in this section:

"Authorized pharmacy disposal site" means a pharmacy that qualifies as a collection site
pursuantto 21 C.F.R § 1317.40.

"Pharmacy drug disposal program" means any voluntary drug disposal program located
at or operated in accordance with state and federal law by a pharmacy.

B. A pharmacy may participate in a pharmacy drug disposal program in accordance with
state and federal law regarding proper collection, storage, and destruction of prescription
drugs, including controlled and noncontrolled substances. A pharmacy that chooses to
participate in a pharmacy drug disposal program shall notify the Board, and the Board
shall maintain a list of all pharmacies in the Commonwealth that have chosen to par-
ticipate in a pharmacy drug disposal program on a website maintained by the Board.

C. No person that participates in a pharmacy drug disposal program shall be liable for
any theft, robbery, or other criminal act related to its participation in the pharmacy drug
disposal program nor shall such person be liable for acts of simple negligence in the col-
lection, storage, or destruction of prescription drugs collected through such pharmacy
drug disposal program, provided that the pharmacy practice site is acting in good faith
and in accordance with applicable state and federal law and regulations.

D. In order to mitigate the risk of diversion of drugs upon the death of a patient, any hos-
pice licensed by the Department or exempt from licensure pursuant to § 32.1-162.2 shall
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develop policies and procedures for the disposal of drugs, including opioids, dispensed
as part of the hospice plan of care. Such disposal shall be (i) performed in a manner that
complies with all state and federal requirements for the safe disposal of drugs by a
licensed nurse, physician assistant, or physician who is employed by or has entered into
a contract with the hospice program; (ii) witnessed by a member of the patient's family or
a second employee of the hospice program who is licensed by a health regulatory board
within the Department of Health Professions; and (iii) documented in the patient's med-
ical record.

2016, c. 95; 2018, c. 95; 2020, c. 739.

§54.1-3411.2:1. Guidelines for disposal of unused drugs.

A. The Board of Pharmacy shall develop guidelines for the provision of counseling and
information regarding proper disposal of unused dispensed drugs, including information
about pharmacy drug disposal programs in which the pharmacy participates pursuant to
§ 54.1-3411.2, by pharmacists to patients for whom a prescription is dispensed.

B. The Board of Pharmacy shall determine methods to enhance public awareness of
proper drug disposal methods, which may include requirements for pharmacies or hos-
pitals or clinics with an on-site pharmacy to provide such information to customers and
the public through the provision of informative pamphlets, the posting of signs in public
areas of the pharmacy, and the posting of information on public-facing websites.

2017, c. 114; 2020, c. 614.

§54.1-3412. Date of dispensing; initials of pharmacist; automated data processing sys-
tem.

Pursuant to regulations promulgated by the Board, the pharmacist dispensing any pre-
scription shall record the date of dispensing and his initials on the prescription in (i) an
automated data processing system used for the storage and retrieval of dispensing
information for prescriptions or (ii) on another record that is accurate from which dis-
pensing information is retrievable and in which the original prescription and any inform-
ation maintained in such data processing system concerning such prescription can be
found.

1970, c. 650, § 54-524.69; 1979, c. 388; 1987, c. 198; 1988, c. 765; 2002, c. 411.

§54.1-3413. Manufacturing and administering Schedule | drugs.
It shall be lawful for a person to manufacture, and for a practitioner to administer, Sched-
ule | drugs if:
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1. The manufacturer and practitioner are expressly authorized to engage in such activ-
ities by the Attorney General of the United States, or pursuant to the federal Food, Drug
and Cosmetic Act;

2. The manufacturer or dispenser is registered under all appropriate provisions of this
chapter;

3. Any Schedule | drug so manufactured is sold or furnished on an official written order to
a practitioner or other authorized person only; and

4. The manufacturer and practitioner comply with all other requirements of this chapter.
1970, c. 650, § 54-524.58:1; 1972, c. 798; 1988, c. 765.

§54.1-3414. Official orders for Schedule Il drugs.

An official written order for any Schedule Il drug shall be signed by the purchasing
licensee or by his agent. The original shall be presented to the person who supplies the
drug or drugs. If such person accepts the order, each party to the transaction shall pre-
serve his copy of the order for two years in such a way as to be readily accessible for
inspection by any public officer or employee engaged in the enforcement of this chapter.
It shall be deemed a compliance with this section if the parties to the transaction have
complied with the federal laws respecting the requirements governing the use of order
forms. Parties ordering Schedule Il drugs electronically shall comply with all require-
ments of federal law and regulation governing such transactions.

Code 1950, § 54-493; 1970, c. 650, § 54-524.60; 1988, c. 765; 2006, c. 346.

§54.1-3415. Distribution of drugs in Schedules Il through VI by manufacturers and
wholesalers.

A. A permitted manufacturer or wholesaler may distribute Schedule Il drugs to any of the
following persons, but only on official written orders or pursuant to an electronic order in
compliance with federal laws and regulations governing the electronic ordering of Sched-
ule Il drugs:

1. To a manufacturer or wholesaler who has been issued permits pursuant to this
chapter;

2. To a licensed pharmacist, permitted pharmacy or a licensed practitioner of medicine,
osteopathy, podiatry, dentistry or veterinary medicine;

3. To a person who has been issued a controlled substance registration certificate pur-
suant to § 54.1-3422, if the certificate of such person authorizes such purchase;
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4. On a special written order accompanied by a certificate of exemption, as required by
the federal laws, to a person in the employ of the United States government or of any
state, territorial, district, county, municipal, or insular government, purchasing, receiving
or possessing drugs by reason of his official duties;

5. To a master of a ship or a person in charge of any aircraft upon which no physician is
regularly employed, for the actual medical needs of persons on board such ship or air-
craft when not in port. However, such drugs shall be sold to a master of such ship or per-
son in charge of such aircraft pursuant to a special order form approved by a
commissioned medical officer or acting assistant surgeon of the United States Public
Health Service; and

6. To a person in a foreign country in compliance with the provisions of the relevant fed-
eral laws.

B. A permitted manufacturer or wholesaler may distribute drugs classified in Schedule Il
through Schedule VI and devices to all persons listed in subsection A of this section
without an official written order. However, this section shall not be construed to prohibit
the distribution of a Schedule VI drug or device to any person who is otherwise author-
ized by law to administer, prescribe or dispense such drug or device.

Code 1950, § 54-492; 1970, c. 650; 1972, c. 798, § 54-524.59; 1977, c. 302; 1978, c.
833; 1988, c. 765; 1998, c. 490; 2006, c. 346.

§54.1-3415.1. Delivery of medical devices on behalf of a medical equipment supplier.
A. A permitted manufacturer, wholesale distributor, warehouser, nonresident ware-
houser, third-party logistics provider, or nonresident third-party logistics provider or
registered nonresident manufacturer or nonresident wholesale distributor may deliver
Schedule VI prescription devices directly to an ultimate user or consumer on behalf of a
medical equipment supplier, provided that (i) such delivery occurs at the direction of a
medical equipment supplier that has received a valid order from a prescriber authorizing
the dispensing of such prescription device to the ultimate user or consumer and (ii) the
manufacturer, nonresident manufacturer, wholesale distributor, nonresident wholesale
distributor, warehouser, nonresident warehouser, third-party logistics provider, or non-
resident third-party logistics provider has entered into an agreement with the medical
equipment supplier for such delivery.

B. A permitted manufacturer, wholesale distributor, warehouser, nonresident ware-
houser, third-party logistics provider, or nonresident third-party logistics provider, or
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registered nonresident manufacturer or nonresident wholesale distributor may deliver
Schedule VI prescription devices directly to an ultimate user's or consumer's residence
to be administered by persons authorized to administer such devices, provided that (i)
such delivery is made on behalf of a medical director of a home health agency, nursing
home, assisted living facility, or hospice who has requested the distribution of the Sched-
ule VI prescription device and directs the delivery of such device to the ultimate user's or
consumer's residence and (ii) the medical director on whose behalf such Schedule VI
prescription device is being delivered has entered into an agreement with the man-
ufacturer, nonresident manufacturer, wholesale distributor, nonresident wholesale dis-
tributor, warehouser, nonresident warehouser, third-party logistics provider, or
nonresident third-party logistics provider for such delivery.

2018, cc. 241, 242.

§54.1-3416. No prescription for preparations listed pursuant to Schedule V.
A preparation listed pursuant to Schedule V may be dispensed without a prescription if:

1. The preparation is dispensed only by a pharmacist directly to the person requesting
the preparation;

2. The preparation is dispensed only to a person who is at least eighteen years of age;

3. The pharmacist requires the person requesting the preparation to furnish suitable iden-
tification including proof of age when appropriate;

4. The pharmacist does not dispense to any one person, or for the use of any one person
or animal, any narcotic drug preparation or preparations, when he knows, or can by reas-
onable diligence ascertain, that such dispensing will provide the person to whom or for
whose use, or the owner of the animal for the use of which, such preparation is dis-
pensed, within 48 consecutive hours, with more than 200 milligrams of opium, or more
than 270 milligrams of codeine, or more than 130 milligrams of dihydrocodeinone, or
more than 65 milligrams of ethylmorphine, or more than 32 5/10 milligrams of diphen-
oxylate. In dispensing such a narcotic drug preparation, the pharmacist shall exercise
professional discretion to ensure that the preparation is being dispensed for medical pur-
poses only.

Any pharmacist shall, at the time of dispensing, make and keep a record showing the
date of dispensing, the name and quantity of the preparation, the name and address of
the person to whom the preparation is dispensed, and enter his initials thereon. Such
records shall be maintained as set forth in § 54.1-3404 and the regulations of the Board.
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1970, c. 650, § 54-524.75; 1972, c. 798; 1988, c. 765.

§54.1-3417. Disposing of stocks of Schedules Il through V drugs.

The owner of any stocks of drugs included in Schedules Il through V obtained in com-
pliance with this chapter, upon discontinuance of dealing in such drugs, may dispose of
such stocks only on an official written order as follows:

1. A pharmacy or practitioner or an agent or agents of a pharmacy or practitioner under
specific written authorization from the owner of such pharmacy or such practitioner, may
dispose of such stocks to a manufacturer or wholesaler holding a valid license to deal in
such drugs, or to another pharmacy or practitioner.

2. A manufacturer or wholesaler may dispose of such stocks only to a manufacturer or
wholesaler holding a valid permit to deal in such drugs.

1970, c. 650, § 54-524.61; 1976, c. 406; 1988, c. 765.

§54.1-3418. Sale of aqueous or oleaginous solutions.

A pharmacist, only upon an official written order, may sell to a physician, dentist, or veter-
inarian, in quantities not exceeding one ounce at any one time, aqueous or oleaginous
solutions compounded by the pharmacist, of which the content of narcotic drugs does
not exceed a proportion greater than twenty percent of the complete solution, to be used
for medical purposes.

Code 1950, § 54-496; 1956, c. 225; 1970, c. 650, § 54-524.62; 1988, c. 765.

§54.1-3419. Dispensing of insulin preparations.
Any insulin preparation shall be dispensed only by or under the supervision of a
licensed pharmacist.

1984, c. 723, § 54-524.67:3; 1988, c. 765.

§54.1-3420. Distribution of certain drugs; written request or confirmation of receipt.
No manufacturer or distributor of controlled substances shall distribute or dispense any
substance listed on Schedules Il through V to any person, whether a practitioner of the
healing arts or some other profession, except with the written request or confirmation of
receipt of the practitioner. Such request or confirmation shall be maintained as required
by this chapter.

Subject to the foregoing provisions, no person shall be prohibited from distributing con-
trolled substances listed on Schedules Il through V for charitable uses or for use in
research or investigations.
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1984, c. 724, § 54-524.58:2; 1988, c. 765.

§54.1-3420.1. Identification required for filling prescriptions.

A. Before dispensing any drug listed on Schedules lll through V, a pharmacist may
require proof of identity from any patient presenting a prescription or requesting a refill of
a prescription.

B. A pharmacist, or his agent, shall require proof of identity at the time of delivery from
any person seeking to take delivery of any drug listed on Schedule Il pursuant to a valid
prescription, unless such person is known to the pharmacist or to his agent. If the person
seeking to take delivery of a drug listed on Schedule Il pursuant to a valid prescription is
not the patient for whom the drug is prescribed, and the person is not known to the phar-
macist or his agent, the pharmacist or his agent shall either make a photocopy or elec-
tronic copy of such person's identification or record the full name and address of such
person. The pharmacist shall keep records of the names and addresses or copies of
proof of identity of persons taking delivery of drugs as required by this subsection for a
period of at least one month. For the purposes of this subsection, "proof of identity"
means a driver's license, government-issued identification card, or other photo iden-
tification along with documentation of the person's current address.

C. Whenever any pharmacist permitted to operate in the Commonwealth or nonresident
pharmacist registered to conduct business in the Commonwealth delivers a prescription
drug order for any drug listed on Schedule Il by mail, common carrier, or delivery service
to a Virginia address, the method of delivery employed shall require the signature of the
recipient as confirmation of receipt.

1988, c. 400, § 54-524.67:4; 2010, c. 193; 2011, cc. 262, 318.

§54.1-3420.2. Delivery of prescription drug order.

A. Whenever any pharmacy permitted to operate in this Commonwealth or nonresident
pharmacy registered to conduct business in the Commonwealth delivers a prescription
drug order by mail, common carrier, or delivery service, when the drug order is not per-
sonally hand delivered directly, to the patient or his agent at the person's residence or
other designated location, the following conditions shall be required:

1. Written notice shall be placed in each shipment alerting the consumer that under cer-
tain circumstances chemical degradation of drugs may occur; and
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2. Written notice shall be placed in each shipment providing a toll-free or local consumer
access telephone number which is designed to respond to consumer questions per-
taining to chemical degradation of drugs.

B. If a prescription drug order for a Schedule VI controlled substance is not personally
hand delivered directly to the patient or the patient's agent, or if the prescription drug
order is not delivered to the residence of the patient, the delivery location shall hold a cur-
rent permit, license, or registration with the Board that authorizes the possession of con-
trolled substances at that location. The Board shall promulgate regulations related to the
security, access, required records, accountability, storage, and accuracy of delivery of
such drug delivery systems. Schedule Il through Schedule V controlled substances shall
be delivered to an alternate delivery location only if such delivery is authorized by fed-
eral law and regulations of the Board.

C. Prescription drug orders dispensed to a patient and delivered to a community ser-
vices board or behavioral health authority facility licensed by the Department of Beha-
vioral Health and Developmental Services upon the signed written request of the patient
or the patient's legally authorized representative may be stored, retained, and repack-
aged at the facility on behalf of the patient for subsequent delivery or administration. The
repackaging of a dispensed prescription drug order retained by a community services
board or behavioral health authority facility for the purpose of assisting a client with self-
administration pursuant to this subsection shall only be performed by a pharmacist, phar-
macy technician, nurse, or other person who has successfully completed a Board-
approved training program for repackaging of prescription drug orders as authorized by
this subsection. The Board shall promulgate regulations relating to training, packaging,
labeling, and recordkeeping for such repackaging.

D. Prescription drug orders dispensed to a patient and delivered to a Virginia Depart-
ment of Health or local health department clinic upon the signed written request of a
patient, a patient's legally authorized representative, or a Virginia Department of Health
district director or his designee may be stored and retained at the clinic on behalf of the
patient for subsequent delivery or administration.

E. Prescription drug orders dispensed to a patient and delivered to a program of all-
inclusive care for the elderly (PACE) site licensed by the Department of Social Services
pursuantto § 63.2-1701 and overseen by the Department of Medical Assistance Ser-
vices in accordance with § 32.1-330.3 upon the signed written request of the patient or
the patient's legally authorized representative may be stored, retained, and repackaged
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at the site on behalf of the patient for subsequent delivery or administration. The repack-
aging of a dispensed prescription drug order retained by the PACE site for the purpose
of assisting a client with self-administration pursuant to this subsection shall only be per-
formed by a pharmacist, pharmacy technician, nurse, or other person who has suc-
cessfully completed a Board-approved training program for repackaging of prescription
drug orders as authorized by this subsection. The Board shall promulgate regulations
relating to training, packaging, labeling, and recordkeeping for such repackaging.

1998, ¢. 597; 2002, c. 411; 2010, c. 28; 2015, c. 505.

§54.1-3420.3. Prohibition on refusing to fill prescription from telemedicine provider.
A. A pharmacy shall not implement or enforce a policy that prevents a pharmacist from
dispensing a prescription solely on the basis of the prescriber's use of a telemedicine

platform to provide services.

B. A pharmacist shall not prioritize dispensing a prescription from a prescriber who does
not use telemedicine over dispensing a prescription from a prescriber who does use
telemedicine solely on the basis of the prescriber's use of a telemedicine platform to
provide services.

2023, c. 368.

§54.1-3421. New drugs.

A. No person shall sell, deliver, offer for sale, hold for sale or give away any new drug
unless an application with respect to the drug has been approved and the approval has
not been withdrawn under § 505 of the federal Food, Drug, and Cosmetic Act (21 U.S.C.
§ 355).

B. This section shall not apply to a drug subject to the federal act intended solely for
investigational use and for which a notice of claimed investigational exemption for a new
drug has been filed with the U.S. Food and Drug Administration in accordance with 21
C.F.R.Part312.

1970, c. 650, § 54-524.95; 1988, c. 765; 2000, c. 135.

§54.1-3422. Controlled substances registration certificate required in addition to other
requirements; exemptions.

A. Every person who manufactures, distributes or dispenses any substance thatis con-
trolled in Schedules | through V or who proposes to engage in the manufacture, dis-
tribution or dispensing of any such controlled substance except permitted pharmacies,
those persons who are licensed pharmacists, those persons who are licensed physician
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assistants, and those persons who are licensed practitioners of medicine, osteopathy,
podiatry, dentistry, optometry, nursing, or veterinary medicine shall obtain annually a con-
trolled substances registration certificate issued by the Board. This registration shall be

in addition to other licensing or permitting requirements enumerated in this chapter or oth-
erwise required by law.

B. Registration under this section and under all other applicable registration require-
ments shall entitle the registrant to possess, manufacture, distribute, dispense, perform
laboratory analysis, or conduct research with those substances to the extent authorized
by this registration and in conformity with the other provisions of this chapter.

C. The following persons need not register and may possess controlled substances lis-
ted on Schedules | through VI:

1. An agent or employee of any holder of a controlled substance registration certificate or
of any practitioner listed in subsection A of this section as exempt from the requirement
for registration, if such agent or employee is acting in the usual course of his business or
employment;

2. A common or contract carrier or warehouseman, or his employee, whose possession
is in the usual course of business or employment; or

3. An ultimate user or a person in possession of any controlled substance pursuantto a
lawful order of a prescriber or in lawful possession of a Schedule V substance.

D. A separate registration is required at each principal place of business or professional
practice where the applicant manufactures, distributes, or dispenses controlled sub-
stances.

1972, c. 798, § 54-524.47:2; 1988, c. 765; 1996, cc. 408, 468, 496; 1998, c. 490; 2001,
cc. 243, 465; 2020, c. 941.

§54.1-3423. Board to issue registration unless inconsistent with public interest; author-
ization to conduct research; application and fees.

A. The Board shall register an applicant to manufacture or distribute controlled sub-
stances included in Schedules | through V unless it determines that the issuance of that
registration would be inconsistent with the public interest. In determining the public
interest, the Board shall consider the following factors:

1. Maintenance of effective controls against diversion of controlled substances into other
than legitimate medical, scientific, or industrial channels;
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2. Compliance with applicable state and local law;

3. Any convictions of the applicant under any federal and state laws relating to any con-
trolled substance;

4. Past experience in the manufacture or distribution of controlled substances, and the
existence in the applicant's establishment of effective controls against diversion;

5. Furnishing by the applicant of false or fraudulent material in any application filed
under this chapter;

6. Suspension or revocation of the applicant's federal registration to manufacture, dis-
tribute, or dispense controlled substances as authorized by federal law; and

7. Any other factors relevant to and consistent with the public health and safety.

B. Registration under subsection A does not entitle a registrant to manufacture and dis-
tribute controlled substances in Schedule | or Il other than those specified in the regis-
tration.

C. Practitioners must be registered to conduct research or laboratory analysis with con-
trolled substances in Schedules Il through VI or marijuana. Practitioners registered
under federal law to conduct research with Schedule | substances, other than marijuana,
may conduct research with Schedule | substances within the Commonwealth upon fur-
nishing the evidence of that federal registration.

D. The Board may register other persons or entities to possess controlled substances lis-
ted on Schedules Il through VI upon a determination that (i) there is a documented need,
(ii) the issuance of the registration is consistent with the public interest, (iii) the pos-
session and subsequent use of the controlled substances complies with applicable state
and federal laws and regulations, and (iv) the subsequent storage, use, and record-
keeping of the controlled substances will be under the general supervision of a licensed
pharmacist, practitioner of medicine, osteopathy, podiatry, dentistry, or veterinary medi-
cine as specified in the Board's regulations. The Board shall consider, at a minimum, the
factors listed in subsection A in determining whether the registration shall be issued. Not-
withstanding the exceptions listed in § 54.1-3422 A, the Board may mandate a controlled
substances registration for sites maintaining certain types and quantities of Schedules I
through VI controlled substances as it may specify in its regulations. The Board shall pro-
mulgate regulations related to requirements or criteria for the issuance of such controlled
substances registration, storage, security, supervision, and recordkeeping.
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E. The Board may register a public or private animal shelter as defined in § 3.2-6500 to
purchase, possess, and administer certain Schedule Il through VI controlled substances
approved by the State Veterinarian for the purpose of euthanizing injured, sick, home-
less, and unwanted domestic pets and animals and to purchase, possess, and admin-
ister certain Schedule VI drugs and biological products for the purpose of preventing,
controlling, and treating certain communicable diseases that failure to control would res-
ultin transmission to the animal population in the shelter. Controlled substances used
for euthanasia shall be administered only in accordance with protocols established by
the State Veterinarian and only by persons trained in accordance with instructions by the
State Veterinarian. The list of Schedule VI drugs and biological products used for treat-
ment and prevention of communicable diseases within the shelter shall be determined
by the supervising veterinarian of the shelter and the drugs and biological products shall
be administered only pursuant to written protocols established or approved by the super-
vising veterinarian of the shelter and only by persons who have been trained in accord-
ance with instructions established or approved by the supervising veterinarian. The
shelter shall maintain a copy of the approved list of drugs and biological products, writ-
ten protocols for administering, and training records of those persons administering
drugs and biological products on the premises of the shelter.

F. The Board may register a crisis stabilization unit established pursuant to § 37.2-500 or
37.2-601 and licensed by the Department of Behavioral Health and Developmental Ser-
vices to maintain a stock of Schedule VI controlled substances necessary forimmediate
treatment of patients admitted to the crisis stabilization unit, which may be accessed and
administered by a nurse pursuant to a written or oral order of a prescriber in the absence
of a prescriber. Schedule Il through Schedule V controlled substances shall only be
maintained if so authorized by federal law and Board regulations.

G. The Board may register an entity at which a patient is treated by the use of instru-
mentation and diagnostic equipment through which images and medical records may be
transmitted electronically for the purpose of establishing a bona fide practitioner-patient
relationship and is prescribed Schedule Il through VI controlled substances when such
prescribing is in compliance with federal requirements for the practice of telemedicine
and the patient is not in the physical presence of a practitioner registered with the U.S.
Drug Enforcement Administration. In determining whether the registration shall be
issued, the Board shall consider (i) the factors listed in subsection A, (ii) whether there is
a documented need for such registration, and (iii) whether the issuance of the regis-
tration is consistent with the public interest.
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H. Applications for controlled substances registration certificates and renewals thereof
shall be made on a form prescribed by the Board and such applications shall be accom-
panied by a fee in an amount to be determined by the Board.

l. Upon (i) any change in ownership or control of a business, (ii) any change of location
of the controlled substances stock, (iii) the termination of authority by or of the person
named as the responsible party on a controlled substances registration, or (iv) a change
in the supervising practitioner, if applicable, the registrant or responsible party shall
immediately surrender the registration. The registrant shall, within 14 days following sur-
render of a registration, file a new application and, if applicable, name the new respons-
ible party or supervising practitioner.

1972, c. 798, § 54-524.47:3; 1978, c. 833; 1980, c. 288; 1988, c. 765; 1996, cc. 468, 496;
1998, c. 490; 2009, cc. 149, 169; 2010, c. 28; 2014, c. 148; 2017, cc. 58, 110; 2018, c.
774; 2020, c. 941; 2023, cc. 744, 794.

§54.1-3424. Suspension or revocation of registration, license or permit; limitation to
particular controlled substance; controlled substances placed under seal; sale of per-
ishables and forfeiture; notification to DEA.

A. A registration to manufacture, distribute, or dispense a controlled substance may be
suspended or revoked by the Board upon a finding that the registrant:

1. Has furnished false or fraudulent material information in an application filed under this
chapter;

2. Has been convicted of a felony under any state or federal law relating to any con-
trolled substance;

3. Has had his federal registration to manufacture, distribute or dispense controlled sub-
stances suspended or revoked;

4. Has violated or cooperated with others in violating any provision of this chapter or reg-
ulations of the Board relating to the manufacture, distribution or dispensing of controlled
substances.

B. The Board may limit revocation or suspension of a registration to the particular con-
trolled substance with respect to which grounds for revocation or suspension exist.

C. If the Board summarily suspends, suspends, or revokes a registration, license, permit,
or certificate, all controlled substances and prescription devices owned or possessed
pursuant to the registration, license, permit, or certificate may be placed under seal by
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the Board or an authorized agent of the Board as of the effective date of the order of sum-
mary suspension, suspension, or revocation. The Board or an authorized agent of the
board shall perform an inventory of the controlled substances and prescription devices
placed under seal. The controlled substances and prescription devices under seal shall
remain in a secured manner on the premises at the previously authorized address of the
registration, license, permit, or certificate. No person shall access or relocate such con-
trolled substances and prescription devices without authorization from the Board. The
registrant, licensee, permittee, or certificate holder shall ensure the controlled sub-
stances and prescription devices remain securely under seal at all times with no unau-
thorized access.

Following the conclusion of all appeals, if any, or the deadline to file an appeal, if none
are filed, the controlled substances and prescription devices shall be subject to for-
feiture. The Board shall direct the owner to appropriately transfer or dispose of the
sealed controlled substances and prescription devices under the supervision of an
authorized agent, or the controlled substances and devices shall be forfeited, seized,
and destroyed by the Board, the authorized agent of the Board, or any law-enforcement
officer. Costs associated with the storage and destruction of the seized substances and
devices shall be at the expense of the owner of such.

Prior to forfeiture, the owner of the controlled substances or prescription devices may
request permission from the Board to transfer the sealed controlled substances and pre-
scription devices, at the owner's expense and under the supervision of an authorized
agent, to an entity authorized to possess or destroy such substances or devices.

D. Controlled substances and prescription devices that have been abandoned and are
stored at a location that is not authorized for the storage of such substances and devices
shall be considered contraband. The Board, an authorized agent of the Board, or any
law-enforcement officer may seize and destroy such substances and devices. Costs
associated with the storage and destruction of the seized substances and devices shall
be at the expense of the owner of such substances and devices, if known.

E. The Board shall promptly notify the DEA of all orders suspending or revoking regis-
tration and all forfeitures of controlled substances.

1972, c. 798, § 54-524.47:4; 1988, c. 765; 1996, cc. 468, 496; 1998, c. 490; 2019, c. 94.
§54.1-3425. Repealed.
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Repealed by Acts 2009, c. 149, cl. 2, effective March 6, 2009, and c. 169, cl. 2, effective
March 23, 2009.

§54.1-3426. Regulations for special packaging.

A. The Board shall adopt standards for special packaging consistent with those pro-
mulgated pursuant to the federal Poison Prevention Packaging Act of 1970 (15 U.S.C. §
1471 et seq.). The Board may exempt any drug from the requirements of special pack-
aging and shall exempt any drug exempted pursuant to the Poison Prevention Pack-
aging Act of 1970.

B. A prescriber or a purchaser may direct that a drug, which is subject to being dis-
pensed in special packaging, be dispensed in other than special packaging.

1978, c. 833, § 54-524.67:1; 1988, c. 765; 1996, c. 408.

§54.1-3427. Dispensing drugs without safety closure container.

When a pharmacist receives the request of any person that a drug or drugs for such per-
son to be dispensed by the pharmacist not be placed in a safety closure container, the
pharmacist may dispense such drug or drugs in such nonsafety closure container. The
delivering pharmacist shall not be civilly liable simply by reason of dispensing a drug or
drugs in such a container if the recipient signs a release covering a period of time or a
single delivery, which release provides that the recipient releases the pharmacist from
civil liability for not using the safety closure container, unless the pharmacist acted with
willful and wanton disregard of safety.

1978, c. 839, § 54-524.67:2; 1988, c. 765.

§54.1-3428. Dissemination of information.

The Board may disseminate such information regarding drugs, devices, and cosmetics
as the Board deems necessary in the interest of public health and the protection of the

consumer against fraud. This section shall not be construed to prohibit the Board from

collecting, reporting, and illustrating the results of its investigations.

1970, c. 650, § 54-524.100; 1988, c. 765.

§54.1-3429. Revocation of permit issued to manufacturer, wholesaler or distributor.
The Board may revoke a permit issued to a manufacturer, wholesaler or distributor for
failure to comply with regulations promulgated pursuant to the provisions of this chapter.

1970, c. 650, § 54-524.46; 1988, c. 765.

§54.1-3430. Display of permit; permits nontransferable; renewal.
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Permits issued under the provisions of this chapter shall be displayed in a conspicuous
place in the factory or other place of business for which issued.

Permits shall not be transferable and shall be renewed annually.

Code 1950, §§ 54-449, 54-450; 1970, c. 650, § 54-524.38; 1976, c. 614, § 54-524.39;
1988, c. 765.

§54.1-3431. Admission into evidence of certain certificates of analysis.

In any administrative hearing, a certificate of analysis of a chemist, performed in any
laboratory operated by the Department of Forensic Science or authorized by such
Department to conduct such analysis, when such certificate is attested by such chemist,
shall be admissible as evidence. A copy of such certificate shall be delivered to the
parties in interest at least seven days prior to the date fixed for the hearing.

Any certificate of analysis purporting to be signed by any chemist shall be admissible as
evidence in such hearing without any proof of the seal or signature or of the official char-
acter of the chemist whose name is signed to it.

Code 1950, § 54-524.77; 1970, c. 650; 1972, cc. 741, 798, § 54-524.77:1; 1973, c. 479;
1977, c. 633; 1988, c. 765; 1990, c. 825; 2005, cc. 868, 881.

§54.1-3432. Supervision by pharmacist.
Every pharmacy shall be under the personal supervision of a pharmacist on the
premises of the pharmacy.

Code 1950, § 54-478; 1958, c. 551; 1970, c. 650, § 54-524.51; 1988, c. 765.

§54.1-3433. Certain advertising and signs unlawful.
It shall be unlawful for any place of business which is not a pharmacy as defined in this
phar-

chapter to advertise or to have upon itorin it as a sign the words, "pharmacy,
apothecary," "drugstore," "druggist,”" "drugs," "medicine store," "drug sundries,"
"prescriptions filled" or any like words indicating that drugs are compounded or sold or

macist,

prescriptions filled. Each day during which such advertisement appears or such sign is
allowed to remain upon or in such place of business shall constitute a separate offense
under this section. Upon consultation with the Department of Historic Resources, the
Board may grant an exception from this section for such signage on an historic building
that formerly housed a drugstore or pharmacy if that building is individually listed as a Vir-
ginia Historic Landmark, a contributing property in a Virginia Historic Landmark District,
or determined to be eligible for listing by the Department of Historic Resources, provided
that the signage relates to the historic character of the building.
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Code 1950, § 54-477; 1970, c. 650, § 54-524.49; 1988, c. 765; 2005, c. 97.

§54.1-3434. Permit to conduct pharmacy.
No person shall conduct a pharmacy without first obtaining a permit from the Board.

The application for such permit shall be made on a form provided by the Board and
signed by a pharmacist who will be in full and actual charge of the pharmacy and who
will be fully engaged in the practice of pharmacy at the location designated on the applic-
ation.

The application shall (i) show the corporate name and trade name, (ii) list any phar-
macist in addition to the pharmacist-in-charge practicing at the location indicated on the
application, and (iii) list the hours during which the pharmacy will be open to provide
pharmacy services. Any change in the hours of operation, which is expected to last more
than one week, shall be reported to the Board in writing and posted, at least fourteen
days prior to the anticipated change, in a conspicuous place to provide notice to the pub-
lic. The Board shall promulgate regulations to provide exceptions to this prior noti-
fication.

If the owner is other than the pharmacist making the application, the type of ownership
shall be indicated and shall list any partner or partners, and, if a corporation, then the cor-
porate officers and directors. Further, if the owner is not a pharmacist, he shall not
abridge the authority of the pharmacist-in-charge to exercise professional judgment relat-
ing to the dispensing of drugs in accordance with this act and Board regulations.

The permit shall be issued only to the pharmacist who signs the application as the phar-
macist-in-charge and as such assumes the full responsibilities for the legal operation of
the pharmacy. This permit and responsibilities shall not be construed to negate any
responsibility of any pharmacist or other person.

Upon termination of practice by the pharmacist-in-charge, or upon any change in part-
nership composition, or upon the acquisition, as defined in Board regulations, of the
existing corporation by another person or the closing of a pharmacy, the permit pre-
viously issued shall be immediately surrendered to the Board by the pharmacist-in-
charge to whom it was issued, or by his legal representative, and an application for a
new permit may be made in accordance with the requirements of this chapter.

The Board shall promulgate regulations (i) defining acquisition of an existing permitted,
registered or licensed facility or of any corporation under which the facility is directly or
indirectly organized; (ii) providing for the transfer, confidentiality, integrity, and security of
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the pharmacy's prescription dispensing records and other patient records, regardless of
where located; and (iii) establishing a reasonable time period for designation of a new
pharmacist-in-charge. At the conclusion of the time period for designation of a new phar-
macist-in-charge, a pharmacy which has failed to designate a new pharmacist-in-charge
shall not operate as a pharmacy nor maintain a stock of prescription drugs on the
premises. The Director shall immediately notify the owner of record that the pharmacy no
longer holds a valid permit and that the owner shall make provision for the proper dis-
position of all Schedule Il through VI drugs and devices on the premises within 15 days
of receipt of this notice. At the conclusion of the 15-day period, the Director or his author-
ized agent, or any law-enforcement officer in coordination with the Director, shall seize
and indefinitely secure all Schedule Il through VI drugs and devices still on the
premises, and the Director shall notify the owner of such seizure. The Director, his
authorized agent, or the law-enforcement officer may properly dispose of the seized
drugs and devices after 60 days from the date of the notice of seizure if the owner has
not claimed and provided for the proper disposition of the property. The Board or law-
enforcement agency shall assess a fee of not less than the cost of storage of said drugs
upon the owner for reclaiming seized property.

The succeeding pharmacist-in-charge shall cause an inventory to be made of all Sched-
ule I II, Ill, IV and V drugs on hand. Such inventory shall be completed as of the date he
becomes pharmacist-in-charge and prior to opening for business on that date.

The pharmacist to whom such permit is issued shall provide safeguards against diver-
sion of all controlled substances.

An application for a pharmacy permit shall be accompanied by a fee determined by the
Board. All permits shall expire annually on a date determined by the Board in regulation.

Every pharmacy shall be equipped so that prescriptions can be properly filled. The
Board of Pharmacy shall prescribe the minimum of such professional and technical
equipment and reference material which a pharmacy shall at all times possess. Nothing
shall prevent a pharmacist who is eligible to receive information from the Prescription
Monitoring Program from requesting and receiving such information; however, no phar-
macy shall be required to maintain Internet access to the Prescription Monitoring Pro-
gram. No permit shall be issued or continued for the conduct of a pharmacy until or
unless there is compliance with the provisions of this chapter and regulations pro-
mulgated by the Board.
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Every pharmacy shall comply with federal requirements for an electronic, interoperable
system to identify, trace, and verify prescription drugs as they are distributed.

Each day during which a person is in violation of this section shall constitute a separate
offense.

1970, c. 650, § 54-524.31; 1972, c. 798; 1976, c. 614; 1977, c. 302; 1980, c. 288; 1983, c.
286; 1986, c. 207; 1988, cc. 445, 765; 1994, c. 299; 1998, c. 470; 2000, c. 135; 2008, c.
320; 2011, c. 610; 2016, c. 221; 2019, c. 94.

§54.1-3434.01. Notice of pharmacy closing; change of ownership; penalty.

A. Prior to the closing of a pharmacy for more than one week, the owner shall either (i)
post a conspicuous notice at least thirty days prior to the anticipated closing or (i) mail a
notice, at least fourteen days prior to the anticipated closing, to every current pharmacy
customer having refill authority. Each notice posted or mailed pursuant to this section
shall indicate the date of such closing, if available, and the name of the pharmacy to
which prescriptions and other required prescription dispensing records and individual
patient records will be transferred unless patients indicate their preference to the con-
trary. The Board of Pharmacy shall promulgate regulations providing for a definition of
"closing of a pharmacy" and exceptions to the requirements of this section.

B. Upon any change of ownership of a pharmacy, regardless of how such change may
be effectuated, the prescription dispensing records and other patient records for at least
two years immediately prior to the change of ownership, shall be transferred, in accord-
ance with Board regulations, to the new owner in a manner to ensure the confidentiality,
integrity, and security of the pharmacy's prescription dispensing records and other
patient records and the continuity of pharmacy services at substantially the same level
as that offered by the previous owner.

Refusing to process a request for the prescription dispensing records and other patient
records tendered in accordance with law or regulation shall constitute a closing and the
requirements of this section shall apply. Such refusal may constitute a violation of §
54.1-111 A 9, depending on the circumstance.

1992, c. 667; 1994, c. 668; 1998, c. 470.

§54.1-3434.02. Automated drug dispensing systems.
A. Hospitals licensed pursuant to Title 32.1 or Title 37.2 may use automated drug dis-
pensing systems, as defined in § 54.1-3401, upon meeting the following conditions:
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1. Drugs are placed in the automated drug dispensing system in a hospital and are
under the control of a pharmacy providing services to the hospital;

2. The pharmacist-in-charge of the pharmacy providing services to the hospital has
established procedures for assuring the accurate stocking and proper storage of drugs in
the automated drug dispensing system and for ensuring accountability for and security of
all drugs utilized in the automated drug dispensing system until the time such drugs are
removed from the automated drug dispensing system for administration to the patients;

3. Removal of drugs from any automated drug dispensing system for administration to
patients can only be made pursuant to a valid prescription or lawful order of a prescriber;

4. Adequate security for automated drug dispensing systems is provided, as evidenced
by written policies and procedures, for (i) preventing unauthorized access, (ii) complying
with federal and state regulations on prescribing and dispensing controlled substances,
(iii) maintaining patient confidentiality, and (iv) assuring compliance with the require-
ments of this section;

5. Accountability for drugs dispensed from automated drug dispensing systems is vested
in the pharmacist-in-charge of a pharmacy located within the hospital or the pharmacist-
in-charge of any outside pharmacy providing pharmacy services to the hospital;

6. Filling and stocking of all drugs in automated drug dispensing systems shall be per-
formed under the direction of the pharmacist-in-charge. The task of filling and stocking of
drugs into an automated drug dispensing system shall be performed by a pharmacist or
a registered pharmacy technician, who shall be an employee of the provider pharmacy
and shall be properly trained in accordance with established standards set forth in a
policy and procedure manual maintained by the provider pharmacy. The pharmacist
stocking and filling the automated drug dispensing system or the pharmacist-in-charge, if
the automated drug dispensing system is stocked and filled by a registered pharmacy
technician, shall be responsible for the proper and accurate stocking and filling of the
automated drug dispensing system.

B. Drugs placed into and removed from automated drug dispensing systems for admin-
istration to patients shall be in the manufacturer's or distributor's sealed original pack-
aging or in unit-dose containers packaged by the pharmacy. Drugs in multi-dose
packaging, other than those administered orally, may be placed in such a device if
approved by the pharmacist-in-charge in consultation with a standing hospital committee
comprised of pharmacy, medical, and nursing staff.
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C. The pharmacist-in-charge in a pharmacy located within a hospital or the pharmacist-
in-charge of any outside pharmacy providing pharmacy services to a hospital shall be
responsible for establishing procedures for (i) periodically inspecting and auditing auto-
mated drug dispensing systems to assure the proper storage, security, and account-
ability for all drugs placed in and removed from automated drug dispensing systems, and
(ii) reviewing the operation and maintenance of automated drug dispensing systems.
This monitoring shall be reviewed by a pharmacist while on the premises of the hospital
and in accordance with the pharmacist-in-charge's procedures and the Board of Phar-
macy's regulations.

D. The Board of Pharmacy shall promulgate regulations establishing minimum require-
ments for random periodic inspections and monthly audits of automated drug dispensing
systems to assure the proper storage, security, and accountability of all drugs placed in
and removed from automated drug dispensing systems and for reviewing the operation
and maintenance of automated drug dispensing systems.

1999, c. 750; 2004, c. 140; 2009, c. 100.

§54.1-3434.03. Continuous quality improvement program.

Each pharmacy shall implement a program for continuous quality improvement, accord-
ing to regulations of the Board. Such program shall provide for a systematic, ongoing pro-
cess of analysis of dispensing errors that uses findings to formulate an appropriate
response and to develop or improve pharmacy systems and workflow processes
designed to prevent or reduce future errors. The Board shall promulgate regulations to
further define the required elements of such program.

Any pharmacy that actively reports to a patient safety organization that has as its primary
mission continuous quality improvement under the Patient Safety and Quality Improve-
ment Act of 2005 (P.L. 109-41), shall be deemed in compliance with this section.

2011, c. 124.

§54.1-3434.04. Automatic review of certain case decisions.

The Board of Pharmacy shall, in cases in which a monetary fine may be imposed for a
violation of the provisions of Article 2 (§ 54.1-3432 et seq.) of the Drug Control Act relat-
ing to the practice of pharmacy and the pharmacy subject to the fine is affiliated with a
free clinic that receives state or local funds, ascertain the factual basis for its decisions of
such cases through informal conference or consultation proceedings in accordance with
§ 2.2-4019, unless the named party and the Board agree to resolve the matter through a
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consent order or the named party consents to waive such a conference or proceeding to
go directly to a formal hearing.

2014, c. 345.

§54.1-3434.05. Permit to act as an outsourcing facility.
A. No person shall act as an outsourcing facility without first obtaining a permit from the
Board.

B. Applications for a permit to act as an outsourcing facility shall be made on a form
provided by the Board and signed by a pharmacist who will be in full and actual charge
of the outsourcing facility and who will be fully engaged in the compounding performed
at the location designated on the application. Such application shall be accompanied by
a fee determined by the Board in regulation. All permits shall expire annually on a date
determined by the Board in regulation. No permit shall be issued or renewed for an out-
sourcing facility unless the facility can demonstrate compliance with all applicable fed-
eral and state laws and regulations governing outsourcing facilities.

C. As a prerequisite to obtaining or renewing a permit from the Board, the outsourcing
facility shall (i) register as an outsourcing facility with the U.S. Secretary of Health and
Human Services in accordance with 21 U.S.C. § 353b and (ii) submit a copy of a current
inspection report resulting from an inspection conducted by the U.S. Food and Drug
Administration that indicates compliance with the requirements of state and federal law
and regulations, including all applicable guidance documents and Current Good Man-
ufacturing Practices published by the U.S. Food and Drug Administration.

The inspection report required pursuant to clause (ii) shall be deemed current for the pur-
poses of this section if the inspection was conducted (a) no more than one year prior to
the date of submission of an application for a permit to the Board or (b) no more than two
years prior to the date of submission of an application for renewal of a permit to the
Board. However, if the outsourcing facility has not been inspected by the U.S. Food and
Drug Administration within the required period, the Board may accept an inspection
report or other documentation from another entity that is satisfactory to the Board, or the
Board may cause an inspection to be conducted by its duly authorized agent and may
charge an inspection fee in an amount sufficient to cover the costs of the inspection.

D. Every outsourcing facility shall compound in compliance with the requirements of
state and federal law and regulations except § 54.1-3410.2, to include all applicable
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guidance documents and Current Good Manufacturing Practices published by the U.S.
Food and Drug Administration.

E. An outsourcing facility shall not engage in compounding of drug products to be dis-
pensed pursuant to a valid prescription for a specific patient without first obtaining a per-
mit to operate a pharmacy.

2015, c. 300.

§54.1-3434.1. Nonresident pharmacies to register with Board.

A. Any pharmacy located outside the Commonwealth that ships, mails, or delivers, in

any manner, Schedule Il through VI drugs or devices pursuant to a prescription into the
Commonwealth shall be considered a nonresident pharmacy, shall be registered with
the Board, shall designate a pharmacist in charge who is licensed as a pharmacist in Vir-
ginia and is responsible for the pharmacy's compliance with this chapter, and shall dis-
close to the Board all of the following:

1. The location, names, and titles of all principal corporate officers and the name and Vir-
ginia license number of the designated pharmacist in charge, if applicable. A report con-
taining this information shall be made on an annual basis and within 30 days after any
change of office, corporate officer, or pharmacist in charge.

2. That it maintains, at all times, a current unrestricted license, permit, certificate, or regis-
tration to conduct the pharmacy in compliance with the laws of the jurisdiction, within the
United States or within another jurisdiction that may lawfully deliver prescription drugs
directly or indirectly to consumers within the United States, in which itis a resident. The
pharmacy shall also certify that it complies with all lawful directions and requests for
information from the regulatory or licensing agency of the jurisdiction in which itis
licensed as well as with all requests for information made by the Board pursuant to this
section.

3. As a prerequisite to registering or renewing a registration with the Board, the non-
resident pharmacy shall submit a copy of a current inspection report resulting from an
inspection conducted by the regulatory or licensing agency of the jurisdiction in which it
is located that indicates compliance with the requirements of this chapter, including com-
pliance with USP-NF standards for pharmacies performing sterile and non-sterile com-
pounding. The inspection report shall be deemed current for the purpose of this
subdivision if the inspection was conducted (i) no more than six months prior to the date
of submission of an application for registration with the Board or (ii) no more than two
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years prior to the date of submission of an application for renewal of a registration with
the Board. However, if the nonresident pharmacy has not been inspected by the reg-
ulatory or licensing agency of the jurisdiction in which itis licensed within the required
period, the Board may accept an inspection report or other documentation from another
entity that is satisfactory to the Board or the Board may cause an inspection to be con-
ducted by its duly authorized agent and may charge an inspection fee in an amount suf-
ficient to cover the costs of the inspection.

4. For a nonresident pharmacy that dispenses more than 50 percent of its total pre-
scription volume pursuant to an original prescription order received as a result of soli-
citation on the Internet, including the solicitation by electronic mail, that it is credentialed
and has been inspected and that it has received certification from the National Asso-
ciation of Boards of Pharmacy that it is a Verified Internet Pharmacy Practice Site, or has
received certification from a substantially similar program approved by the Board. The
Board may, in its discretion, waive the requirements of this subdivision for a nonresident
pharmacy that only does business within the Commonwealth in limited transactions.

5. That it maintains its records of prescription drugs or dangerous drugs or devices dis-
pensed to patients in the Commonwealth so that the records are readily retrievable from
the records of other drugs dispensed and provides a copy or report of such dispensing
records to the Board, its authorized agents, or any agent designated by the Super-
intendent of the Department of State Police upon request within seven days of receipt of
a request.

6. That its pharmacists do not knowingly fill or dispense a prescription for a patient in Vir-
ginia in violation of § 54.1-3303 and that it has informed its pharmacists that a phar-
macist who dispenses a prescription that he knows or should have known was not
written pursuant to a bona fide practitioner-patient relationship is guilty of unlawful dis-
tribution of a controlled substance in violation of § 18.2-248.

7. That it maintains a continuous quality improvement program as required of resident
pharmacies, pursuant to § 54.1-3434.03.

The requirement that a nonresident pharmacy have a Virginia licensed pharmacist in
charge shall not apply to a registered nonresident pharmacy that provides services as a
pharmacy benefits administrator.

B. Any pharmacy subject to this section shall, during its regular hours of operation, but
not less than six days per week, and for a minimum of 40 hours per week, provide a toll-
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free telephone service to facilitate communication between patients in the Com-
monwealth and a pharmacist at the pharmacy who has access to the patient's records.
This toll-free number shall be disclosed on a label affixed to each container of drugs dis-
pensed to patients in the Commonwealth.

C. Pharmacies subject to this section shall comply with the reporting requirements of the
Prescription Monitoring Program as set forth in § 54.1-2521.

D. The registration fee shall be the fee specified for pharmacies within Virginia.

E. A nonresident pharmacy shall only deliver controlled substances that are dispensed
pursuant to a prescription, directly to the consumer or his designated agent, or directly to
a pharmacy located in Virginia pursuant to regulations of the Board.

F. Pharmacies subject to this section shall comply with the requirements set forth in §
54.1-3408.04 relating to dispensing of an interchangeable biosimilar in the place of a pre-
scribed biological product.

G. Every nonresident pharmacy shall comply with federal requirements for an electronic,
interoperable system to identify, trace, and verify prescription drugs as they are dis-
tributed.

1990, c. 270; 1994, c. 300; 2000, c. 882; 2005, cc. 115, 637, 678; 2006, c. 397; 2008, cc.
79,618; 2011, c. 124; 2013, cc. 412, 544, 765; 2016, c. 221.

§54.1-3434.2. Permit to be issued.

The Board shall only register nonresident pharmacies that maintain a current unres-
tricted license, certificate, permit, or registration as a pharmacy in a jurisdiction within the
United States, or within another jurisdiction that may lawfully deliver prescription drugs
directly or indirectly to consumers within the United States.

Applications for a nonresident pharmacy registration, under this section, shall be made
on a form furnished by the Board. The Board may require such information as it deems is
necessary to carry out the purpose of the section.

The permit or nonresident pharmacy registration shall be renewed annually on a date
determined by the Board in regulation. Renewal is contingent upon the nonresident phar-
macy providing documentation of a current inspection report in accordance with sub-
division A 3 of § 54.1-3434.1; continuing current, unrestricted licensure in the resident
jurisdiction; and continuing certification if required in subdivision A 4 of § 54.1-3434.1.

1990, c. 270; 2005, c. 115; 2008, cc. 79, 320, 618: 2013, c. 765.
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§54.1-3434.3. Denial, revocation, suspension of registration, summary proceedings.
The Board may deny, revoke, suspend, or take other disciplinary actions against a non-
resident pharmacy registration as provided forin § 54.1-3316.

The Board shall immediately suspend, without a hearing, the registration of any non-
resident pharmacy upon receipt of documentation by the licensing agency in the jur-
isdiction where a nonresident pharmacy registered with the Board is located, that the
nonresident pharmacy has had its license, certificate, permit, or registration as a phar-
macy revoked or suspended by that agency and has not been reinstated, or if the Board
has received notification from the licensing agency that the pharmacy in the resident
state no longer holds a valid unexpired license, permit, certificate, or registration as a
pharmacy. The Board shall provide written notice of the suspension to the nonresident
pharmacy at the address of record on file with the Board and to the resident-state licens-
ing agency. The nonresident pharmacy may apply for reinstatement of the registration
only after it has been reinstated by and holds a current and unrestricted license, cer-
tificate, permit, or registration as a pharmacy from the licensing agency in the jurisdiction
where itis located. Such nonresident pharmacy shall be entitled to a hearing not later
than the next regular meeting of the Board after the expiration of 60 days from the receipt
of such application, and shall have the right to be represented by counsel and to sum-
mon witnesses to testify on its behalf.

The Board may summarily suspend the registration of any nonresident pharmacy without
a hearing, simultaneously with the institution of proceedings for a hearing, if it finds that
there is a substantial danger to the public health or safety that warrants such action. The
Board may meet by telephone conference call when summarily suspending the regis-
tration if a good faith effort to assemble a quorum of the Board has failed and, in the judg-
ment of a majority of the members of the Board, the continued dispensing by the
nonresident pharmacy constitutes a substantial danger to the public health or safety.
Institution of proceedings for a hearing shall be provided simultaneously with the sum-
mary suspension. The hearing shall be scheduled within a reasonable time of the date
of the summary suspension. The Board may consider other information concerning pos-
sible violations of Virginia law at a hearing, if reasonable notice is given to such non-
resident pharmacy of the information.

A nonresident pharmacy with a suspended registration shall not ship, mail, or deliver
any Schedule Il through VI drugs into the Commonwealth unless reinstated by the
Board.
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The Board may refer complaints concerning nonresident pharmacies to the regulatory or
licensing agency in the jurisdiction where the pharmacy is located. The Board may take
other disciplinary action against a nonresident pharmacy in accordance with §§ 54.1-
2400 and 54.1-3316 following notice and the opportunity for a hearing.

1990, c. 270; 2005, c. 115; 2007, c. 662; 2019, c. 138.

§54.1-3434.4. Prohibited acts.

A. ltis unlawful for any person or entity which is not registered under this article to (i) con-
duct the business of shipping, mailing, or otherwise delivering Schedule Il through VI
controlled substances into Virginia or (ii) advertise the availability for purchase of any
Schedule Il through VI controlled substances by any citizen of the Commonwealth. Fur-
ther, it shall be unlawful for any person who is a resident of Virginia to advertise the phar-
macy services of a nonresident pharmacy or compounding services of an outsourcing
facility that has not registered with the Board, with the knowledge that the advertisement
will oris likely to induce members of the public in the Commonwealth to use the phar-
macy or outsourcing facility to obtain controlled substances.

B. Any controlled substance that is ordered or shipped in violation of any provision of
this chapter, shall be considered as contraband and may be seized by any law-enforce-
ment officer or any agent of the Board of Pharmacy.

1990, c. 270; 2005, c. 115; 2008, cc. 79, 618; 2015, c. 300.

§54.1-3434.5. Nonresident outsourcing facilities to register with the Board.

A. Any outsourcing facility located outside the Commonwealth that ships, mails, or deliv-
ers in any manner Schedule Il through VI drugs or devices into the Commonwealth shall
be considered a nonresident outsourcing facility and shall be registered with the Board.

B. Applications for registration to act as a non-resident outsourcing facility shall be made
on a form provided by the Board and signed by a pharmacist who is licensed as a phar-
macist in Virginia and who is in full and actual charge of the outsourcing facility, is fully
engaged in the compounding performed at the location stated on the application, and is
fully responsible for the outsourcing facility's compliance with state and federal law and
regulations. Such application shall be accompanied by a fee determined by the Board in
regulation. All registrations shall expire annually on a date determined by the Board in
regulation.

C. As a prerequisite to registering or renewing a registration with the Board, the out-
sourcing facility shall (i) register as an outsourcing facility with the U.S. Secretary of
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Health and Human Services in accordance with 21 U.S.C. § 353b and (ii) submit a copy
of a current inspection report resulting from an inspection conducted by the U.S. Food
and Drug Administration that indicates compliance with the requirements of state and fed-
eral law and regulations, including all applicable guidance documents and Current

Good Manufacturing Practices published by the U.S. Food and Drug Administration.

The inspection report required pursuant to clause (ii) shall be deemed current for the pur-
poses of this section if the inspection was conducted (a) no more than one year prior to
the date of submission of an application for registration with the Board or (b) no more
than two years prior to the date of submission of an application for renewal of a regis-
tration with the Board. However, if the outsourcing facility has not been inspected by the
U.S. Food and Drug Administration within the required period, the Board may accept an
inspection report or other documentation from another entity that is satisfactory to the
Board, or the Board may cause an inspection to be conducted by its duly authorized
agent and may charge an inspection fee in an amount sufficient to cover the costs of the
inspection.

D. A nonresident outsourcing facility shall not engage in compounding of drug products
to be dispensed pursuant to a valid prescription for a specific patient without first obtain-
ing a registration to operate a nonresident pharmacy. The nonresident pharmacy shall
comply with all state and federal laws, regulations, and requirements except § 54.1-
3410.2.

2015, c. 300.

§54.1-3435. License to act as wholesale distributor; renewal; fee.

A. It shall be unlawful for any person to engage in the wholesale distribution of pre-
scription drugs in the Commonwealth without a valid unrevoked license issued by the
Board. The applicant for licensure as a wholesale distributor, as defined in § 54.1-3401,
in the Commonwealth shall apply to the Board for a license, using such forms as the
Board may furnish; renew such license using such forms as the Board may furnish, if
granted, annually on a date determined by the Board in regulation; notify the Board
within 30 days of any substantive change in the information reported on the application
form previously submitted to the Board; and remit a fee as determined by the Board.

B. A wholesale distributor that ceases distribution of Schedule Il through V drugs to a
pharmacy, licensed physician dispenser, or licensed physician dispensing facility loc-
ated in the Commonwealth due to suspicious orders of controlled substances shall notify
the Board within five days of the cessation. For the purposes of this section, "suspicious
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orders of controlled substances" means, relative to the pharmacy's, licensed physician
dispenser's, or licensed physician dispensing facility's order history and the order history
of similarly situated pharmacies, licensed physician dispensers, or licensed physician
dispensing facilities, (i) orders of unusual size, (ii) orders deviating substantially from a
normal pattern, and (iii) orders of unusual frequency.

C. A wholesale distributor shall be immune from civil liability for giving notice in accord-
ance with subsection B unless the notice was given in bad faith or with malicious intent.

D. The Board shall notimpose any disciplinary or enforcement action against any
licensee or permit holder solely on the basis of a notice received from a wholesale dis-
tributor pursuant to subsection B.

E. The Board may promulgate such regulations relating to the storage, handling, and dis-
tribution of prescription drugs by wholesale distributors as it deems necessary to imple-
ment this section, to prevent diversion of prescription drugs, and to protect the public.

F. Every wholesale distributor shall comply with federal requirements for an electronic,
interoperable system to identify, trace, and verify prescription drugs as they are dis-
tributed.

1970, c. 650, § 54-524.44; 1976, c. 614; 1980, c. 288; 1988, c. 765; 1992, c. 737; 2008, c.
320; 2015, c. 299; 2016, c. 221.

§54.1-3435.01. Registration of nonresident wholesale distributors; renewal; fee.

A. Any person located outside the Commonwealth who engages in the wholesale dis-
tribution of prescription drugs into the Commonwealth shall be registered with the Board.
The applicant for registration as a nonresident wholesale distributor shall apply to the
Board using such forms as the Board may furnish; renew such registration, if granted,
using such forms as the Board may furnish, annually on a date determined by the Board
in regulation; notify the Board within 30 days of any substantive change in the inform-
ation previously submitted to the Board; and remit a fee, which shall be the fee specified
for wholesale distributors located within the Commonwealth.

B. The nonresident wholesale distributor shall at all times maintain a valid, unexpired
license, permit, or registration in the state in which it is located and shall furnish proof of
such upon application and at each renewal.

C. Records of prescription drugs distributed into the Commonwealth shall be maintained
in such a manner that they are readily retrievable from records of distributions into other
jurisdictions and shall be provided to the Board, its authorized agent, or any agent
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designated by the Superintendent of State Police upon request within seven days of
receipt of such request.

D. A nonresident wholesale distributor that ceases distribution of Schedule Il through V
drugs to a pharmacy, licensed physician dispenser, or licensed physician dispensing
facility located in the Commonwealth due to suspicious orders of controlled substances
shall notify the Board within five days of the cessation. For the purposes of this section,
"suspicious orders of controlled substances" means, relative to the pharmacy's, licensed
physician dispenser's, or licensed physician dispensing facility's order history and the
order history of similarly situated pharmacies, licensed physician dispensers, or licensed
physician dispensing facilities, (i) orders of unusual size, (ii) orders deviating sub-
stantially from a normal pattern, and (iii) orders of unusual frequency.

E. A nonresident wholesale distributor shall be immune from civil liability for giving
notice in accordance with subsection D unless the notice was given in bad faith or with
malicious intent.

F. The Board shall notimpose any disciplinary or enforcement action against any
licensee or permit holder solely on the basis of a notice received from a nonresident
wholesale distributor pursuant to subsection D.

G. This section shall not apply to persons who distribute prescription drugs directly to a
licensed wholesale distributor located within the Commonwealth.

H. Every nonresident wholesale distributor shall comply with federal requirements for an
electronic, interoperable system to identify, trace, and verify prescription drugs as they
are distributed.

1994, c. 300; 2008, c. 320; 2015, c. 299; 2016, c. 221.

§54.1-3435.02. Certain permitted pharmacies and medical equipment suppliers
exempted.

A. A permitted pharmacy may engage in wholesale distributions of small quantities of
prescription drugs without being licensed as wholesale distributors when such whole-
sale distributions are in compliance with federal law as follows: such wholesale dis-
tributions of controlled substances do not exceed five percent of the gross annual sales
of prescription drugs by the relevant permitted pharmacy or such wholesale distributions
of Schedules Il through V controlled substances do not exceed five percent of the total
dosage units of the Schedule Il through V controlled substances dispensed annually by
the relevant permitted pharmacy.
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B. A permitted medical equipment supplier may engage in wholesale distributions of
small quantities of oxygen without being licensed as a wholesale distributor when such
wholesale distributions are in compliance with federal law and such distributions do not
exceed five percent of the gross annual sales of oxygen by the relevant permitted med-
ical equipment supplier.

2003, c. 509; 2004, c. 854.

§54.1-3435.1. Denial, revocation, and suspension of license, permit, or registration of
certain entities.

A. The Board may deny, revoke, suspend, or take other disciplinary actions against a
wholesale distributor license, nonresident wholesale distributor registration, third-party
logistics provider permit, nonresident third-party logistics provider registration, man-
ufacturer permit, nonresident manufacturer permit, or nonresident warehouser regis-
tration as provided for in § 54.1-3316 or the following:

1. Any conviction of the applicant, licensee, or registrant under federal or state laws relat-
ing to controlled substances, including, but not limited to, drug samples and wholesale
or retail prescription drug distribution;

2. Violations of licensing requirements under previously held licenses;

3. Failure to maintain and make available to the Board or to federal regulatory officials
those records required to be maintained by wholesale distributors of prescription drugs;
or

4. Violations of the minimum requirements for qualifications, personnel, storage, and
handling of prescription drugs and maintenance of prescription drug records as set forth
in the federal Drug Supply Chain Security Act of 2013, Title Il of P. L. 113-54, and the
requirements of Chapter 21 of the Code of Federal Regulations.

B. Wholesale drug distributors, nonresident wholesale drug distributors, third-party logist-
ics providers, nonresident third-party logistics providers, manufacturers, nonresident
manufacturers, and nonresident warehousers shall allow the Board or its authorized
agents to enter and inspect, at reasonable times and in a reasonable manner, their
premises and delivery vehicles, and to audit their records and written operating pro-
cedures. Such agents shall be required to show appropriate identification prior to being
permitted access to wholesale drug distributors' premises and delivery vehicles.

1992, c. 737; 1994, c. 300; 2007, c. 662; 2016, c. 221; 2018, c. 96.
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§54.1-3435.2. Permit to act as medical equipment supplier; storage; limitation; reg-
ulations.

A. Unless otherwise authorized by this chapter or Chapter 33 (§ 54.1-3300 et seq.) of
this title, it shall be unlawful for any person to act as a medical equipment supplier, as
defined in § 54.1-3401, in this Commonwealth without a valid unrevoked permit issued
by the Board. The applicant for a permit to act as a medical equipment supplier in this
Commonwealth shall apply to the Board for a permit, using such form as the Board may
furnish; renew such permit, if granted, annually on a date determined by the Board in reg-
ulation; and remit a fee as determined by the Board.

B. Prescription drugs received, stored, and distributed by authority of this section shall
be limited to those Schedule VI controlled substances with no medicinal properties
which are used for the operation and cleaning of medical equipment, solutions for peri-
toneal dialysis, and sterile water and saline for irrigation.

C. Distribution of any Schedule VI drug or device or of any hypodermic needle or syr-
inge, or medicinal oxygen by authority of this section is limited to delivery to the ultimate
user upon lawful order by a prescriber authorized to prescribe such drugs and devices.

D. The Board may promulgate such regulations relating to the storage, handling, and dis-
tribution of prescription drugs, devices and controlled paraphernalia by medical equip-
ment suppliers as it deems necessary to implement this section, to prevent diversion of
prescription drugs and devices and controlled paraphernalia, and to protect the public.

1992, c. 737; 1996, c. 408; 1997, c. 677; 2008, c. 320; 2013, c. 504.

§54.1-3435.3. Inspection and audit.

Medical equipment suppliers shall allow the Board or its authorized agents to enter and
inspect, at reasonable times and in a reasonable manner, their premises and delivery
vehicles, and to audit their records and written operating procedures.

1992, c. 737; 2007, c. 662.

§54.1-3435.3:1. Registration of nonresident medical equipment suppliers; renewal;
fee.

A. Any person located outside the Commonwealth other than a nonresident pharmacy
registered pursuant to § 54.1-3434.1 that ships, mails, or delivers to a consumer in the
Commonwealth any hypodermic syringes or needles, medicinal oxygen, Schedule VI
controlled device, those Schedule VI controlled substances with no medicinal properties
that are used for the operation and cleaning of medical equipment, sterile water and
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saline for irrigation, or solutions for peritoneal dialysis pursuant to a lawful order of a pre-
scriber shall be registered with the Board as a nonresident medical equipment supplier.
Registration as a nonresident medical equipment supplier shall be renewed by March 1
of each year. Applicants for registration or renewal of a registration shall submit a fee
specified by the Board in regulations at the time of registration or renewal. A nonresident
medical equipment supplier registered in accordance with this section shall notify the
Board within 30 days of any substantive change in the information previously submitted
to the Board.

B. The nonresident medical equipment supplier shall at all times maintain a valid, unex-
pired license, permit, or registration in the state in which it is located, if required by the
resident state, and shall furnish proof of such license, permit, or registration upon applic-
ation for registration or renewal. If the resident state does not require a license, permit, or
registration to engage in direct consumer supply of the medical equipment described in
subsection A, the applicant shall furnish proof that it meets the minimum statutory and
regulatory requirements for medical equipment suppliers in the Commonwealth.

C. Records of distribution of medical equipment described in subsection A into the Com-
monwealth shall be maintained in such a manner that they are readily retrievable from
records of distribution into other jurisdictions and shall be provided to the Board, its
authorized agent, or any agent designated by the Superintendent of State Police upon
request within seven days of receipt of such request.

2016, c. 88.

§54.1-3435.4. Permit to act as warehouser; regulations.

A. Unless otherwise authorized by this chapter or Chapter 33 (§ 54.1-3300 et seq.) of
this title, it shall be unlawful for any person to act as a warehouser, as defined in § 54.1-
3401, in this Commonwealth without a valid unrevoked permit issued by the Board. The
applicant for a permit to act as a warehouser in this Commonwealth shall apply to the
Board for a permit, using such form as the Board may furnish; renew such permit, if gran-
ted, annually on a date determined by the Board in regulation; and remit a fee as determ-
ined by the Board.

B. The Board may promulgate such regulations relating to the storage, handling, and dis-
tribution of prescription drugs and devices by warehousers as it deems necessary to
implement this section, to prevent diversion of prescription drugs and devices, and to pro-
tect the public.
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C. Warehousers shall allow the Board or its authorized agents to enter and inspect, at
reasonable times and in a reasonable manner, their premises and delivery vehicles, and
to audit their records and written operating procedures. Such agents shall be required to
show appropriate identification prior to being permitted access to warehousers' premises
and delivery vehicles.

1992, c. 737; 2008, c. 320.

§54.1-3435.4:01. Registration to act as a nhonresident warehouser; regulations.

A. Any warehouser located outside the Commonwealth that ships prescription drugs or
devices into the Commonwealth shall be registered with the Board. Such nonresident
warehouser shall renew such registration annually on a date determined by the Board
and shall notify the Board within 30 days of any substantive change in the information
previously submitted.

B. The Board may promulgate such regulations relating to the storage, handling, and dis-
tribution of prescription drugs and devices by nonresident warehousers as it deems
necessary to implement this section, to prevent diversion of prescription drugs and
devices, and to protect the public.

C. The nonresident warehouser shall at all times maintain a valid, unexpired license, per-
mit, or registration in the state in which it is located that authorizes the possession and
distribution of such prescription drugs and devices and shall furnish proof of such upon
application and at each renewal.

D. Records of prescription drugs and devices distributed into the Commonwealth shall
be maintained in such a manner that they are readily retrievable from records of dis-
tributions into other jurisdictions and shall be provided to the Board, its authorized agent,
or any agent designated by the Superintendent of State Police upon request within
seven days of receipt of such request.

2018, c. 96.

§54.1-3435.4:1. Permitting of third-party logistics provider; renewal.

A. It shall be unlawful for any person to operate as a third-party logistics provider in the
Commonwealth without a valid, unrevoked permit issued by the Board. The third-party
logistics provider shall renew such permit annually on a date determined by the Board in
regulation and shall notify the Board within 30 days of any substantive change in the
information reported on the application form previously submitted.
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B. The Board shall adopt such regulations relating to the requirements to operate as a
third-party logistics provider, including the storage, handling, and distribution of pre-
scription drugs by third-party logistics providers, as it deems necessary to prevent diver-
sion of prescription drugs and to protect the public.

2016, c. 221.

§54.1-3435.4:2. Registration of nonresident third-party logistics provider; renewal.

A. Any third-party logistics provider located outside the Commonwealth that ships pre-
scription drugs or devices into the Commonwealth shall be registered with the Board.
Such nonresident third-party logistics provider shall renew such registration annually on
a date determined by the Board and shall notify the Board within 30 days of any sub-
stantive change in the information previously submitted.

B. The Board may promulgate such regulations relating to the storage, handling, and dis-
tribution of prescription drugs and devices by nonresident third-party logistics providers
as it deems necessary to implement this section, to prevent diversion of prescription
drugs and devices, and to protect the public.

C. The nonresident third-party logistics provider shall at all times maintain a valid, unex-
pired license, permit, or registration in the state in which it is located or current licensure
as a third-party logistics provider with the FDA and shall furnish proof of such upon
application and at each renewal.

D. Records of prescription drugs and devices distributed into the Commonwealth shall
be maintained in such a manner that they are readily retrievable from records of dis-
tributions into other jurisdictions and shall be provided to the Board, its authorized agent,
or any agent designated by the Superintendent of State Police upon request within
seven days of receipt of such request.

2018, c. 96.

§54.1-3435.5. Repealed.
Repealed by Acts 2007, c. 662, cl. 2.

§54.1-3436. Repealed.
Repealed by Acts 1992, c. 737.

§54.1-3436.1. Prescription drug price transparency.
A. As used in this section:
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"Brand-name drug" means a prescription drug approved under 21 U.S.C. § 355(b) or 42
U.S.C. § 262.

"Generic drug" means a prescription drug approved under 21 U.S.C. § 355()).
"Nonprofit data services organization" has the same meaning as set forth in § 32.1-23 4.

"Pharmacy benefits manager" has the same meaning as set forth in § 38.2-3407.15:4.

"Wholesale acquisition cost" has the same meaning as set forth in 42 U.S.C. § 1395w-
3a(c)(6)(B).

B. To ensure data that is useful, relevant, and not duplicative, the Department of Health
may request wholesale distributors to report to the nonprofit organization with which the
Department of Health has entered into a contract or agreement pursuant to § 32.1-23.4
the following information on the 25 costliest drugs in the Commonwealth upon a determ-
ination by the Department of Health that data received from health carriers, pharmacy
benefits managers, and manufacturers is insufficient:

1. The wholesale acquisition cost that the wholesale distributor has negotiated directly
with the manufacturer in the last calendar year, related to the 25 costliest drugs dis-
pensed in the Commonwealth;

2. The wholesale acquisition cost that the wholesale distributor has negotiated directly
with the manufacturer in the current calendar year for the 25 costliest drugs dispensed in
the Commonwealth;

3. Aggregate total rebates, discounts, and price concessions negotiated directly with the
manufacturer for the 25 costliest drugs dispensed in the Commonwealth in the last cal-
endar year, for business in the Commonwealth, in total; and

4. Aggregate total discounts, dispensing fees, and other fees negotiated in the last cal-
endar year with pharmacies, for the 25 costliest drugs dispensed in the Commonwealth,
in total.

C. A report submitted by a wholesale distributor pursuant to subsection B shall not dis-
close the identity of a specific wholesale distributor, the price charged for a specific pre-
scription drug or class of prescription drugs, or the amount of any price concession,
rebate, or fee provided for a specific prescription drug or class of prescription drugs.

2021, Sp. Sess. |, c. 304.
§54.1-3437. Permit to manufacture drugs.
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It shall be lawful to manufacture, make, produce, pack, package, repackage, relabel or
prepare any drug not controlled by Schedule | after first obtaining the appropriate permit
from the Board. Such permits shall be subject to the Board's regulations on sanitation,
equipment, and safeguards against diversion, and shall allow the distribution of the drug
manufactured, made, produced, packed, packaged, repackaged, relabeled, or prepared
to anyone other than the end user without the need to obtain a wholesale distributor per-
mit. This provision shall not apply to manufacturers or packers of medicated feeds who
manufacture or package no other drugs.

Code 1950, § 54-448; 1958, c. 551; 1970, c. 650, § 54-524.36; 1988, c. 765; 1996, cc.
37, 407; 2016, c. 221.

§54.1-3437.1. Limited permit for repackaging drugs.

The Board may issue a limited manufacturing permit for the purpose of repackaging
drugs, upon such terms and conditions approved by the Board, to the pharmacy directly
operated by the Department of Behavioral Health and Developmental Services and
which serves clients of the community services boards.

1997, c. 218; 2009, cc. 813, 840.

§54.1-3438. Manufacturing, etc., of drugs or proprietary medicines, to be supervised
by pharmacist.

No drugs or proprietary medicines shall be manufactured, made, produced, packed,
packaged, repackaged, relabeled or prepared within this Commonwealth, except under
the personal and immediate supervision of a pharmacist or such other person as may be
approved by the Board of Pharmacy after an investigation and a determination by the
Board that they are qualified by scientific or technical training to perform such duties or
supervision as may be necessary to protect the public health and safety. This provision
shall not apply to manufacturers or packers of medicated feeds who manufacture or pack
no other drugs. Medicated feeds are hereby defined as products obtained by mixing a
commercial feed and a drug.

Code 1950, § 54-447; 1958, c. 551; 1970, c. 650, § 54-524.37; 1976, c. 614; 1988, c.
765; 1996, cc. 37, 407.

§54.1-3439. Application for nonrestricted manufacturing permit; fee.

Every person desiring to manufacture any drug or proprietary medicines shall annually
apply to the Board for a nonrestricted manufacturing permit. The application shall be
accompanied by the required fee. Separate applications shall be made and separate

-251 -


http://lis.virginia.gov/cgi-bin/legp604.exe?961+ful+CHAP0037
http://lis.virginia.gov/cgi-bin/legp604.exe?961+ful+CHAP0407
http://lis.virginia.gov/cgi-bin/legp604.exe?161+ful+CHAP0221
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0218
http://lis.virginia.gov/cgi-bin/legp604.exe?091+ful+CHAP0813
http://lis.virginia.gov/cgi-bin/legp604.exe?091+ful+CHAP0840
http://lis.virginia.gov/cgi-bin/legp604.exe?961+ful+CHAP0037
http://lis.virginia.gov/cgi-bin/legp604.exe?961+ful+CHAP0407

permits issued for each specific place of manufacturing. Each such permit shall expire
annually on a date determined by the Board in regulation.

1970, c. 650, § 54-524.40; 1972, c. 798; 1976, c. 614; 1980, c. 288; 1988, c. 765; 1996,
cc. 37, 407; 2008, c. 320.

§54.1-3440. Persons to whom nonrestricted permit is granted.

No person shall be granted a nonrestricted permit as a manufacturer unless he is of
good moral character and properly equipped as to land, buildings, equipment and safe-
guards against diversion to carry out the functions of a manufacturer with due regard to
the protection of the public safety.

1970, c. 650, § 54-524.41; 1976, c. 614; 1988, c. 765.

§54.1-3441. Restricted manufacturing permit; application; fee; separate application
and permit for each place of manufacturing.

Every person desiring to manufacture a proprietary medicine or to repackage medical
gases shall apply to the Board for a restricted manufacturing permit. The application
shall be accompanied by the required fee. Separate applications shall be made and sep-
arate permits issued for each separate place of manufacturing.

1976, c. 614, § 54-524.41:1; 1980, c. 288; 1988, c. 765; 1996, cc. 37, 407.

§54.1-3442. When permit not to be granted; regulations.

No person shall be granted a restricted manufacturing permit as a manufacturer unless
such person is properly equipped as to buildings and equipment to carry out the func-
tions of a manufacturer with due regard to the protection of the public health. The Board
shall promulgate regulations in order to carry out the provisions of this section.

1976, c. 614, § 54-524.41:2; 1988, c. 765.

§54.1-3442.01. Registration of nonresident manufacturer; renewal.

A. Any manufacturer located outside the Commonwealth who ships prescription drugs
into the Commonwealth shall be registered with the Board. The nonresident man-
ufacturer shall renew such registration annually on a date determined by the Board in
regulation and shall notify the Board within 30 days of any substantive change in the
information previously submitted.

B. The nonresident manufacturer shall at all times maintain a valid, unexpired license,
permit, or registration in the state in which itis located or current registration as a man-
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ufacturer or repackager with the federal Food and Drug Administration and shall furnish
proof of such upon application and at each renewal.

C. Records of prescription drugs distributed into the Commonwealth shall be maintained
in such a manner that they are readily retrievable from records of shipments into other jur-
isdictions and shall be provided to the Board, its authorized agent, or any agent des-
ignated by the Superintendent of the Department of State Police upon request within
seven days of receipt of such request.

2016, c. 221.

§54.1-3442.02. Prescription drug price transparency.
A. As used in this section:

"Biosimilar" means a drug that is produced or distributed pursuant to a biologics license
application approved under 42 U.S.C. § 262(k)(3).

"Brand-name drug" means a prescription drug approved under 21 U.S.C. § 355(b) or 42
U.S.C. § 262.

"Generic drug" means a prescription drug approved under 21 U.S.C. § 355(j) or 42
U.S.C. 262(k).

"New prescription drug" means a drug or biological product receiving initial approval
under an original new drug application pursuantto 21 U.S.C. § 355(b) or under a bio-
logics license application under 42 U.S.C. § 262.

"Nonprofit data services organization" has the same meaning as set forth in § 32.1-23.4.

"Pharmacy benefits manager" has the same meaning as set forth in § 38.2-3407.15:4.

"Wholesale acquisition cost" has the same meaning as set forth in 42 U.S.C. § 1395w-
3a(c)(6)(B).

B. Every manufacturer shall report annually by April 1 to the nonprofit organization with
which the Department of Health has entered into a contract or agreement pursuant to §
32.1-23.4, for each (i) brand-name drug and biologic other than a biosimilar with a whole-
sale acquisition cost of $100 or more for a 30-day supply or a single course of treatment
and any increase of 15 percent or more in the wholesale acquisition cost of such brand-
name drug or biologic over the preceding calendar year; (ii) biosimilar with an initial
wholesale acquisition cost that is not at least 15 percent less than the wholesale acquis-
ition cost of the referenced brand biologic at the time the biosimilar is launched; and (iii)
generic drug with a price increase that results in an increase in the wholesale
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acquisition cost of such generic drug that is equal to 200 percent or more during the pre-
ceding 12-month period, when the wholesale acquisition cost of such generic drug is
equal to or greater than $100, annually adjusted by the Consumer Price Index for All
Urban Consumers, for a 30-day supply, with such increase defined as the difference
between the wholesale acquisition cost of the generic drug after such increase and the
average wholesale acquisition cost of such generic drug during the previous 12 months,
the following information:

1. The name of the prescription drug;
2. Whether the drug is a brand name or generic;
3. The effective date of the change in wholesale acquisition cost;

4. Aggregate, company-level research and development costs for the most recent year
for which final audit data is available;

5. The name of each of the manufacturer's new prescription drugs approved by the U.S.
Food and Drug Administration within the previous three calendar years;

6. The name of each of the manufacturer's prescription drugs that, within the previous
three calendar years, became subject to generic competition and for which there is a
therapeutically equivalent generic version; and

7. A concise statement regarding the factor or factors that caused the increase in whole-
sale acquisition cost.

C. A manufacturer's obligations pursuant to this section shall be fully satisfied by the sub-
mission to the nonprofit data services organization with which the Department of Health
has entered into a contract pursuant to § 32.1-23.4 of information and data that a man-
ufacturer includes in the manufacturer's annual consolidation report on Securities and
Exchange Commission Form 10-K or any other public disclosure.

2021, Sp. Sess. |, c. 304.

§54.1-3442.1. Definitions.
As used in this article, unless the context requires a different meaning:

"Investigational drug, biological product, or device" means a drug, biological product, or
device that has successfully completed Phase | of a clinical trial but has not been
approved for general use by the U.S. Food and Drug Administration and remains under
investigation in a clinical trial.
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"Terminal condition" means a condition caused by injury, disease, or illness from which,
to a reasonable degree of medical probability, a patient cannot recover and (i) the
patient's death is imminent or (ii) the patient is in a persistent vegetative state.

"Treating physician" means a physician who is providing or has previously provided
medical treatment or evaluation to and has or previously had an ongoing treatment rela-
tionship with the person.

2015, cc. 655, 656.

§54.1-3442.2. Eligibility for expanded access to investigational drugs, biological
products, and devices; written, informed consent to treatment.

A. A person shall be eligible for expanded access to investigational drugs, biological
products, or devices if:

1. He has a terminal condition, attested to by his treating physician and confirmed by a
second physician not previously involved in the treatment of the person who has con-
ducted an independent examination of the person;

2. He has, in consultation with his treating physician, considered all other treatment
options currently approved by the U.S. Food and Drug Administration and the treating
physician has determined that no reasonable opportunity exists for him to participate in
an ongoing clinical trial for his terminal condition;

3. The potential benefits of use of the investigational drug, biological product, or device
to treat his terminal condition are greater than the potential risks of the use of the invest-
igational drug, biological product, or device to treat his terminal condition;

4. He has received a recommendation from his treating physician for use of an invest-
igational drug, biological product, or device for treatment of his terminal condition; and

5. He or, if he is incapable of making an informed decision, his legally authorized rep-
resentative has given written informed consent to use of the investigational drug, bio-
logical product, or device for treatment of his terminal condition or, if the person is a
minor or lacks capacity to provide informed consent, his parent or legal guardian has
given written informed consent to the use of the investigational drug, biological product,
or device for treatment of his terminal condition.

Documentation indicating that the person meets the criteria for eligibility for expanded
access to investigational drugs, biological products, or devices shall be provided by the
person's treating physician and shall be included in the person's medical record.
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B. Written informed consent to use of an investigational drug, biological product, or
device shall include:

1. An explanation of the currently approved products and treatments for the person's ter-
minal condition;

2. A statement that the person has, in consultation with his treating physician, con-
sidered all other treatment options currently approved by the U.S. Food and Drug Admin-
istration and the treating physician has determined that no reasonable opportunity exists
for the person to participate in an ongoing clinical trial for his terminal condition;

3. An explanation of the specific investigational drug, biological product, or device pro-
posed for treatment of the person's terminal condition;

4. A description of possible outcomes resulting from use of the investigational drug, bio-
logical product, or device to treat the person's terminal condition, including a statement
that new, unanticipated, different, or worse symptoms might result from and death could
be hastened by the proposed treatment, based on the treating physician's knowledge of
the proposed treatment in conjunction with an awareness of the person's terminal con-
dition;

5. A statement that the person may be required to pay any costs associated with use of
the investigational drug, biological product, or device; and

6. A statement that the person or, if the person is a minor or lacks capacity to provide
informed consent, his parent or legal guardian consents to the use of the investigational
drug, biological product, or device for treatment of his terminal condition.

2015, cc. 655, 656.

§54.1-3442.3. Expanded access to investigational drugs, biological products, or
devices; cost; insurance coverage.

A. A manufacturer of an investigational drug, biological product, or device may make
such investigational drug, biological product, or device available to a person who meets
the criteria set forth in subsection A of § 54.1-3442.2; however, nothing in this article
shall require a manufacturer of an investigational drug, biological product, or device to
make such investigational drug, biological product, or device available to such person.

B. A manufacturer that makes an investigational drug, biological product, or device avail-
able to a person who meets the criteria set forth in subsection A of § 54.1-3442.2 may
provide the investigational drug, biological product, or device to the person free of
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charge or may require the person to pay the costs of, or the costs associated with, the
manufacture of the investigational drug, biological product, or device.

C. An insurer proposing to issue individual or group accident and sickness insurance
policies providing hospital, medical and surgical, or major medical coverage on an
expense-incurred basis, a corporation providing individual or group accident and sick-
ness subscription contracts, or a health maintenance organization providing a health
care plan for health care services may provide coverage for costs related to treatment of
a person's terminal condition with an investigational drug, biological product, or device;
however, nothing in this article shall require an insurer proposing to issue individual or
group accident and sickness insurance policies providing hospital, medical and surgical,
or major medical coverage on an expense-incurred basis, a corporation providing indi-
vidual or group accident and sickness subscription contracts, or a health maintenance
organization providing a health care plan for health care services to provide coverage for
costs related to treatment of a person's terminal condition with an investigational drug,
biological product, or device.

2015, cc. 655, 656.

§54.1-3442.4. Limitation of liability.

A. Notwithstanding any other provision of law to the contrary, a health care provider as
defined in § 8.01-581.1 who recommends an investigational drug, biological product, or
device to a person who meets the criteria set forth in subsection A of § 54.1-3442.2 shall
be immune from civil liability for any adverse action, condition, or other outcome res-
ulting from the person's use of the investigational drug, biological product, or device.

B. Notwithstanding any other provision of law to the contrary, a manufacturer, distributor,
administrator, health care provider as defined in § 8.01-581.1, sponsor, or physician who
manufactures, supplies, distributes, administers, prescribes, or recommends an invest-
igational drug, biological product, or device to a person who meets the criteria set forth in
§ 54.1-3442.2 shall be immune from suit and liability caused by, arising out of, or relating
to the design, development, clinical testing and investigation, manufacture, labeling, dis-
tribution, sale, purchase, donation, dispensing, prescription, recommendation, admin-
istration, efficacy, or use of such investigational drug, biological product, or device made
available to such person.

C. No claim or cause of action against a manufacturer, distributor, administrator, health
care provider as defined in § 8.01-581.1, sponsor, or physician who manufactures, sup-
plies, distributes, administers, prescribes, or recommends an investigational drug,
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biological product, or device to a person who meets the criteria set forth in § 54.1-3442.2
shall exist in any state court for claims of property, personal injury, or death caused by,
arising out of, or relating to the design, development, clinical testing and investigation,
manufacture, labeling, distribution, sale, purchase, donation, dispensing, prescription,
recommendation, administration, efficacy, or use of such investigational drug, biological
product, or device made available to such person.

D. No health care provider as defined in § 8.01-581.1 who recommends, prescribes,
administers, distributes, or supplies an investigational drug, biological product, or device
to a person who meets the criteria set forth in § 54.1-3442.2 shall be deemed to have
engaged in unprofessional conduct, or shall be adversely affected in any decision relat-
ing to licensure, on such grounds.

E. Nothing in this article shall require a person to violate or act in contravention of any
federal or state law as such law relates to the prescribing, dispensing, administration, or
use of an investigational drug, biological product, or device.

2015, cc. 655, 656.

§54.1-3442.5. (Effective until Jan 1, 2024, pursuant to Acts 2023, cc. 740, 773, cl. 2)
Definitions.
As used in this article:

"Botanical cannabis," "cannabis oil," "cannabis product," "designated caregiver facility,"
"practitioner," "registered agent," and "usable cannabis" have the same meanings as
specified in § 54.1-3408.3.

"Cannabis dispensing facility" means a facility that (i) has obtained a permit from the
Board pursuant to § 54.1-3442.6; (ii) is owned, at least in part, by a pharmaceutical pro-
cessor; and (iii) dispenses cannabis products produced by a pharmaceutical processor
to a patient, his registered agent, or, if such patientis a minor or a vulnerable adult as
defined in § 18.2-369, such patient's parent or legal guardian.

"Pharmaceutical processor" means a facility that (i) has obtained a permit from the Board
pursuant to § 54.1-3442.6 and (ii) cultivates Cannabis plants intended only for the pro-
duction of cannabis oil, botanical cannabis, and usable cannabis, produces cannabis
products, and dispenses cannabis products to a patient pursuant to a written cer-
tification, his registered agent, or, if such patient is a minor or a vulnerable adult as
defined in § 18.2-369, such patient's parent or legal guardian.
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2017, c. 613; 2018, cc. 246, 809: 2019, c. 690; 2020, c. 1278; 2021, Sp. Sess. |, cc. 205,
227, 228: 2022, cc. 259, 391, 392, 642; 2023, cc. 760, 780.

§54.1-3442.6. (Effective until Jan 1, 2024, pursuant to Acts 2023, cc. 740, 773, cl. 2)
Permit to operate pharmaceutical processor or cannabis dispensing facility.

A. No person shall operate a pharmaceutical processor or a cannabis dispensing facility
without first obtaining a permit from the Board. The application for such permit shall be
made on a form provided by the Board and signed by a pharmacist who will be in full
and actual charge of the pharmaceutical processor's dispensing area or cannabis dis-
pensing facility. The Board shall establish an application fee and other general require-
ments for such application.

B. Each permit shall expire annually on a date determined by the Board in regulation.
The number of permits that the Board may issue or renew in any year is limited to one
pharmaceutical processor and up to five cannabis dispensing facilities for each health
service area established by the Board of Health. Permits shall be displayed in a con-
spicuous place on the premises of the pharmaceutical processor and cannabis dis-
pensing facility.

C. The Board shall adopt regulations establishing health, safety, and security require-
ments for pharmaceutical processors and cannabis dispensing facilities. Such reg-
ulations shall include requirements for (i) physical standards; (ii) location restrictions; (iii)
security systems and controls; (iv) minimum equipment and resources; (v) record-
keeping; (vi) labeling and packaging; (vii) routine inspections no more frequently than
once annually; (viii) processes for safely and securely dispensing and delivering in per-
son cannabis products to a patient, his registered agent, or, if such patientis a minor or a
vulnerable adult as defined in § 18.2-369, such patient's parent or legal guardian; (ix)
dosage limitations for cannabis products that provide that each dispensed dose of a can-
nabis product not exceed 10 milligrams of total tetrahydrocannabinol, except as per-
mitted under § 54.1-3442.7:2; (x) a process for the wholesale distribution of and the
transfer of usable cannabis, botanical cannabis, cannabis oil, and cannabis products
between pharmaceutical processors, between a pharmaceutical processor and a can-
nabis dispensing facility, and between cannabis dispensing facilities; (xi) an allowance
for the sale of devices for administration of dispensed cannabis products and hemp-
based CBD products that meet the applicable standards set forth in state and federal
law, including the laboratory testing standards set forth in subsection M; (xii) an allow-
ance for the use and distribution of inert product samples containing no cannabinoids for
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patient demonstration exclusively at the pharmaceutical processor or cannabis dis-
pensing facility, and not for further distribution or sale, without the need for a written cer-
tification; (xiii) a process for acquiring industrial hemp extracts and formulating such
extracts into cannabis products; and (xiv) an allowance for the advertising and promotion
of the pharmaceutical processor's products and operations, which shall not limit the phar-
maceutical processor from the provision of educational material to practitioners who
issue written certifications and patients. The Board shall also adopt regulations for phar-
maceutical processors that include requirements for (a) processes for safely and
securely cultivating Cannabis plants intended for producing cannabis products, (b) the
disposal of agricultural waste, and (c) a process for registering cannabis products.

D. The Board shall require that, after processing and before dispensing any cannabis
products, a pharmaceutical processor shall make a sample available from each batch of
cannabis product for testing by an independent laboratory located in Virginia meeting
Board requirements. A valid sample size for testing shall be determined by each labor-
atory and may vary due to sample matrix, analytical method, and laboratory-specific pro-
cedures. A minimum sample size of 0.5 percent of individual units for dispensing or
distribution from each homogenized batch of cannabis oil is required to achieve a rep-
resentative cannabis oil sample for analysis. A minimum sample size, to be determined
by the certified testing laboratory, from each batch of botanical cannabis is required to
achieve a representative botanical cannabis sample for analysis. Botanical cannabis
products shall only be tested for the following: total cannabidiol (CBD); total tet-
rahydrocannabinol (THC); terpenes; pesticide chemical residue; heavy metals; mycotox-
ins; moisture; and microbiological contaminants. Testing thresholds shall be consistent
with generally accepted cannabis industry thresholds. The pharmaceutical processor
may remediate botanical cannabis or cannabis oil that fails any quality testing standard
except pesticides. Following remediation, all remediated botanical cannabis or cannabis
oil shall be subject to laboratory testing, which shall not be more stringent than initial test-
ing prior to remediation. Remediated botanical cannabis or cannabis oil that passes
such quality testing may be packaged and labeled. If a batch of botanical cannabis fails
retesting after remediation, it shall be considered usable cannabis and may be pro-
cessed into cannabis oil. Stability testing shall not be required for any cannabis product
with an expiration date assigned by the pharmaceutical processor of six months or less
from the date of the cannabis product registration approval. Stability testing required for
assignment of an expiration date longer than six months shall be limited to microbial test-
ing, on a pass/fail basis, and potency testing, on a 15 percent deviation basis, of total
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THC and total CBD. No cannabis product shall have an expiration date longer than six
months from the date of the cannabis product registration approval unless supported by
stability testing.

E. A laboratory testing samples for a pharmaceutical processor shall obtain a controlled
substances registration certificate pursuant to § 54.1-3423 and shall comply with quality
standards established by the Board in regulation.

F. Every pharmaceutical processor's dispensing area or cannabis dispensing facility
shall be under the personal supervision of a licensed pharmacist on the premises of the
pharmaceutical processor or cannabis dispensing facility unless all cannabis products
are contained in a vault or other similar container to which only the pharmacist has
access controls. The pharmaceutical processor shall ensure that security measures are
adequate to protect the cannabis from diversion at all times, and the pharmacist-in-
charge shall have concurrent responsibility for preventing diversion from the dispensing
area.

Every pharmaceutical processor shall designate a person who shall have oversight of
the cultivation and production areas of the pharmaceutical processor and shall provide
such information to the Board. The Board shall direct all communications related to
enforcement of requirements related to cultivation and production of cannabis and can-
nabis products by the pharmaceutical processor to such designated person.

G. The Board shall require the material owners of an applicant for a pharmaceutical pro-
cessor or cannabis dispensing facility permit to submit to fingerprinting and provide per-
sonal descriptive information to be forwarded along with his fingerprints through the
Central Criminal Records Exchange to the Federal Bureau of Investigation for the pur-
pose of obtaining criminal history record information regarding the applicant's material
owners. The cost of fingerprinting and the criminal history record search shall be paid by
the applicant. The Central Criminal Records Exchange shall forward the results of the
criminal history background check to the Board or its designee, which shall be a gov-
ernmental entity. A pharmaceutical processor shall maintain evidence of criminal back-
ground checks for all employees and delivery agents of the pharmaceutical processor.
Criminal background checks of employees and delivery agents may be conducted by
any service sufficient to disclose any federal and state criminal convictions.

H. In addition to other employees authorized by the Board, a pharmaceutical processor
may employ individuals who may have less than two years of experience (i) to perform
cultivation-related duties under the supervision of an individual who has received a
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degree in a field related to the cultivation of plants or a certification recognized by the
Board or who has at least two years of experience cultivating plants, (ii) to perform extrac-
tion-related duties under the supervision of an individual who has a degree in chemistry
or pharmacology or at least two years of experience extracting chemicals from plants,
and (iii) to perform duties at the pharmaceutical processor and cannabis dispensing facil-
ity upon certification as a pharmacy technician.

|. A pharmaceutical processor to whom a permit has been issued by the Board may (i)
establish up to five cannabis dispensing facilities, subject to the permit requirement set
forth in subsection B, for the dispensing of cannabis products that have been cultivated
and produced on the premises of a pharmaceutical processor permitted by the Board
and (ii) establish, if authorized by the Board, one additional location at which the phar-
maceutical processor may cultivate cannabis plants. Each cannabis dispensing facility
and the additional cultivation location shall be located within the same health service
area as the pharmaceutical processor.

J. No person who has been convicted of a felony under the laws of the Commonwealth
or another jurisdiction within the last five years shall be employed by or act as an agent
of a pharmaceutical processor or cannabis dispensing facility.

K. Every pharmaceutical processor or cannabis dispensing facility shall adopt policies
for pre-employment drug screening and regular, ongoing, random drug screening of
employees.

L. A pharmacist at the pharmaceutical processor's dispensing area and the cannabis dis-
pensing facility shall determine the number of pharmacy interns, pharmacy technicians,
and pharmacy technician trainees who can be safely and competently supervised at one
time; however, no pharmacist shall supervise more than six persons performing the
duties of a pharmacy technician at one time in the pharmaceutical processor's dis-
pensing area or cannabis dispensing facility.

M. A pharmaceutical processor may acquire from a registered industrial hemp handler or
processor industrial hemp extracts that (i) are grown and processed in Virginia in com-
pliance with state or federal law and (ii) notwithstanding the tetrahydrocannabinol limits
set forth in the definition of "industrial hemp extract" in § 3.2-5145.1, contain a total tet-
rahydrocannabinol concentration of no greater than 0.3 percent. A pharmaceutical pro-
cessor may process and formulate such extracts into an allowable dosage of cannabis
product. Industrial hemp extracts acquired and formulated by a pharmaceutical pro-
cessor are subject to the same third-party testing requirements that may apply to
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cannabis plant extract. Testing shall be performed by a laboratory located in Virginia and
in compliance with state law governing the testing of cannabis products. The industrial
hemp handler or processor shall provide such third-party testing results to the phar-
maceutical processor before industrial hemp extracts may be acquired.

N. Product labels for all cannabis products and botanical cannabis shall be complete,
accurate, easily discernable, and uniform among different products and brands. Phar-
maceutical processors shall affix to all cannabis products and botanical cannabis a
label, which shall also be accessible on the pharmaceutical processor's website, that
includes:

1. The product name;

2. All active and inactive ingredients, including cannabinoids, terpenes, additives, pre-
servatives, flavorings, sweeteners, and carrier oils;

3. The total percentage and milligrams of tetrahydrocannabinol and cannabidiol
included in the product and the number of milligrams of tetrahydrocannabinol and can-
nabidiol in each serving;

4. The amount of product that constitutes a single serving and the amount recommended
for use by the practitioner or dispensing pharmacist;

5. Information regarding the product's purpose and detailed usage directions;
6. Child and safety warnings in a conspicuous font; and
7. Such other information required by the Board.

O. A pharmaceutical processor or cannabis dispensing facility shall maintain an
adequate supply of cannabis products that (i) contain cannabidiol as their primary can-
nabinoid and (ii) have low levels of or no tetrahydrocannabinol.

P. With the exception of § 2.2-4031, neither the provisions of the Administrative Process
Act (§ 2.2-4000 et seq.) nor public participation guidelines adopted pursuant thereto
shall apply to the adoption of any regulation pursuant to this section. Prior to adopting
any regulation pursuant to this section, the Board of Pharmacy shall publish a notice of
opportunity to comment in the Virginia Register of Regulations and post the action on the
Virginia Regulatory Town Hall. Such notice of opportunity to comment shall contain (i) a
summary of the proposed regulation; (ii) the text of the proposed regulation; and (iii) the
name, address, and telephone number of the agency contact person responsible for
receiving public comments. Such notice shall be made at least 60 days in advance of
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the last date prescribed in such notice for submittals of public comment. The legislative
review provisions of subsections A and B of § 2.2-4014 shall apply to the promulgation
or final adoption process for regulations pursuant to this section. The Board of Pharmacy
shall consider and keep on file all public comments received for any regulation adopted
pursuant to this section.

2017,¢.613; 2018, c. 567; 2019, cc. 417, 681, 690; 2020, cc. 831, 928, 944, 1278; 2021
Sp. Sess. |, cc. 205, 227, 228, 550, 551; 2022, cc. 259, 391, 392, 642; 2023, cc. 744,
760, 780, 794, 799, 812.

§54.1-3442.7. (Effective until January 1, 2024, pursuant to Acts 2023, cc. 740, 773, cl.
2) Dispensing cannabis products; report.

A. A pharmaceutical processor or cannabis dispensing facility shall dispense or deliver
cannabis products only in person to (i) a patient who is a Virginia resident or temporarily
resides in Virginia and has been issued a valid written certification; (ii) such patient's
registered agent; or (iii) if such patient is a minor or a vulnerable adult as defined in §
18.2-369, such patient's parent or legal guardian who is a Virginia resident or tem-
porarily resides in Virginia. A companion may accompany a patient into a phar-
maceutical processor's dispensing area or cannabis dispensing facility. Prior to the
initial dispensing of cannabis products pursuant to each written certification, a phar-
macist or pharmacy technician employed by the pharmaceutical processor or cannabis
dispensing facility shall make and maintain, on site or remotely by electronic means, for
two years a paper or electronic copy of the written certification that provides an exact
image of the document that is clearly legible; shall view, in person or by audiovisual
means, a current photo identification of the patient, registered agent, parent, or legal
guardian; and shall verify current board registration of the corresponding registered
agent if applicable. Thereafter, an initial dispensing may be delivered to the patient,
registered agent, parent, legal guardian, or designated caregiver facility. Prior to any sub-
sequent dispensing of cannabis products pursuant to each written certification, an
employee or delivery agent shall view a current photo identification of the patient,
registered agent, parent, or legal guardian and the current board registration issued to
the registered agent if applicable. No pharmaceutical processor or cannabis dispensing
facility shall dispense more than a 90-day supply, as determined by the dispensing phar-
macist or certifying practitioner, for any patient during any 90-day period. A phar-
maceutical processor or cannabis dispensing facility may dispense less than a 90-day
supply of a cannabis product for any patient during any 90-day period; however, a phar-
maceutical processor or cannabis dispensing facility may dispense more than one
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cannabis product to a patient at one time. No more than four ounces of botanical can-
nabis shall be dispensed for each 30-day period for which botanical cannabis is dis-
pensed. In determining the appropriate amount of a cannabis product to be dispensed to
a patient, a pharmaceutical processor or cannabis dispensing facility shall consider all
cannabis products dispensed to the patient and adjust the amount dispensed accord-
ingly.

B. A pharmaceutical processor or cannabis dispensing facility shall dispense only can-
nabis products produced on the premises of a pharmaceutical processor permitted by
the Board or cannabis products that have been formulated with extracts from industrial
hemp acquired by a pharmaceutical processor from a registered industrial hemp handler
or processor pursuant to § 54.1-3442.6. A pharmaceutical processor may begin cul-
tivation upon being issued a permit by the Board.

C. The Board shall report annually by December 1 to the Chairmen of the House Com-
mittee for Health, Welfare and Institutions and the Senate Committee on Education and
Health on the operation of pharmaceutical processors and cannabis dispensing facilities
issued a permit by the Board.

D. The concentration of total tetrahydrocannabinol in any cannabis product on site may
be up to 15 percent greater than or less than the level of total tetrahydrocannabinol listed
in the approved cannabis product registration. A pharmaceutical processor and can-
nabis dispensing facility shall ensure that such concentration in any cannabis product on
site is within such range. A pharmaceutical processor producing cannabis products shall
establish a stability testing schedule of cannabis products that have an expiration date
longer than six months.

2017, ¢c.613; 2018, cc. 246, 567, 809; 2019, c. 690; 2020, cc. 730, 831, 928, 1278; 2021,
Sp. Sess. |, cc. 205, 227, 228; 2022, cc. 259, 391, 392, 642; 2023, cc. 744, 760, 780,
794.

§54.1-3442.8. (Effective until January 1, 2024, pursuant to Acts 2023, cc. 740, 773, cl.
2) Criminal liability; exceptions.

No agent or employee of a pharmaceutical processor or cannabis dispensing facility
shall be prosecuted under Chapter 11 (§ 4.1-1100 et seq.) of Title 4.1 or § 18.2-248,

18.2-248.1, or 18.2-250 for possession or manufacture of marijuana or for possession,

manufacture, or distribution of cannabis products, subject to any civil penalty, denied any
right or privilege, or subject to any disciplinary action by a professional licensing board if
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such agent or employee (i) possessed or manufactured such marijuana for the purposes
of producing cannabis products in accordance with the provisions of this article and
Board regulations or (ii) possessed, manufactured, or distributed such cannabis products
that are consistent with generally accepted cannabis industry standards in accordance
with the provisions of this article and Board regulations.

2017, c. 613; 2020, cc. 764, 1278; 2021, Sp. Sess. |, cc. 227, 228, 550, 551.

§54.1-3443. Board to administer article.

A. The Board shall administer this article and may add substances to or deschedule or
reschedule all substances enumerated in the schedules in this article pursuant to the pro-
cedures of the Administrative Process Act (§ 2.2-4000 et seq.). In making a determ-
ination regarding a substance, the Board shall consider the following:

1. The actual or relative potential for abuse;

. The scientific evidence of its pharmacological effect, if known;

. The state of current scientific knowledge regarding the substance;
. The history and current pattern of abuse;

. The scope, duration, and significance of abuse;

. The risk to the public health;

. The potential of the substance to produce psychic or physical dependence; and

o N oo o + WD

. Whether the substance is an immediate precursor of a substance already controlled
under this article.

B. After considering the factors enumerated in subsection A, the Board shall make find-
ings and issue a regulation controlling the substance if it finds the substance has a poten-
tial for abuse.

C. If the Board designates a substance as an immediate precursor, substances which
are precursors of the controlled precursor shall not be subject to control solely because
they are precursors of the controlled precursor.

D. If the Board, in consultation with the Department of Forensic Science, determines the
substance shall be placed into Schedule | or Il pursuant to § 54.1-3445 or 54.1-3447, the
Board may amend its regulations pursuant to Article 2 (§ 2.2-4006 et seq.) of the Admin-
istrative Process Act. Prior to making such amendments, the Board shall conduct a pub-

lic hearing. At least 30 days prior to conducting such hearing, it shall post notice of the
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hearing on the Virginia Regulatory Town Hall and shall send notice of the hearing to any
persons requesting to be notified of a regulatory action. In the notice, the Board shall
include a list of all substances it intends to schedule by regulation. The Board shall
notify the House Committee for Courts of Justice and the Senate Committee on the Judi-
ciary of any new substance added to Schedule | or Il pursuant to this subsection. Any
substance added to Schedule | or Il pursuant to this subsection shall remain on Sched-
ule I or |l for a period of 18 months. Upon expiration of such 18-month period, such sub-
stance shall be descheduled unless a general law is enacted adding such substance to
Schedule | or IIl. Nothing in this subsection shall preclude the Board from adding sub-
stances to or descheduling or rescheduling all substances enumerated in the schedules
pursuant to the provisions of subsections A, B, and E.

E. If any substance is designated, rescheduled, or descheduled as a controlled sub-
stance under federal law and notice of such action is given to the Board, the Board may
similarly control the substance under this chapter after the expiration of 30 days from pub-
lication in the Federal Register of a final or interim final order or rule designating a sub-
stance as a controlled substance or rescheduling or descheduling a substance by
amending its regulations in accordance with the requirements of Article 2 (§ 2.2-4006 et
seq.) of the Administrative Process Act. Prior to making such amendments, the Board
shall post notice of the hearing on the Virginia Regulatory Town Hall and shall send
notice of the hearing to any persons requesting to be notified of a regulatory action. The
Board shall include a list of all substances it intends to schedule by regulation in such
notice.

F. Authority to control under this section does not extend to distilled spirits, wine, malt
beverages, or tobacco as those terms are defined or used in Title 4.1.

G. The Board shall exempt any nonnarcotic substance from a schedule if such sub-
stance may, under the provisions of the federal Food, Drug, and Cosmetic Act (21 U.S.C.
§ 301 et seq.) or state law, be lawfully sold over the counter without a prescription.

H. Any tetrahydrocannabinol isomer, ester, ether, salt, or salts of such isomer, ester, or
ether scheduled pursuant to this section shall not be included in the definition of
marijuana set forth in § 4.1-600, 18.2-247, or 54.1-3401.

1972, c. 798, § 54-524.84:1; 1976, c. 614; 1988, c. 765; 1993, c. 866; 1996, c. 408; 2014,
cc. 674, 719; 2017, cc. 416, 432; 2023, cc. 744, 794.

§54.1-3444. Controlled substances included by whatever name designated.
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The controlled substances listed or to be listed in the schedules in this chapter are
included by whatever official, common, usual, chemical, or trade name designated.

1972, c. 798, § 54-524.84:2; 1988, c. 765.

§54.1-3445. Placement of substance in Schedule I.
The Board shall place a substance in Schedule I if it finds that the substance:

1. Has high potential for abuse; and

2. Has no accepted medical use in treatment in the United States or lacks accepted
safety for use in treatment under medical supervision.

1972, c. 798, § 54-524.84:3; 1988, c. 765.

§54.1-3446. Schedule I.
The controlled substances listed in this section are included in Schedule I:

1. Any of the following opiates, including their isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers, unless specifically excepted, whenever the existence of
these isomers, esters, ethers and salts is possible within the specific chemical des-
ignation:

1-{1-[1-(4-bromophenyl)ethyl]-4-piperidinyl}-1,3-dihydro-2H-benzimidazol-2-one (other
name: Brorphine);

1-[2-methyl-4-(3-phenyl-2-propen-1-yl)-1-piperazinyl]-1-butanone (other name: 2-methyl
AP-237);

1-(2-phenylethyl)-4-phenyl-4-acetyloxypiperidine (other name: PEPAP);
1-(4-cinnamyl-2,6-dimethylpiperazin-1-yl)propan-1-one (other name: AP-238);
1-methyl-4-phenyl-4-propionoxypiperidine (other name: MPPP);

2-(4-ethoxybenzyl)-5-nitro-1-[2-(pyrrolidin-1-yl)ethyl]-1H-benzimidazole (other names: N-
pyrrolidino etonitazene, etonitazepyne);

2-[(4-methoxyphenyl)methyl]-N,N-diethyl-5-nitro-1H-benzimidazole-1-ethanamine (other
name: Metonitazene);

2-methoxy-N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-acetamide (other name: Meth-
oxyacetyl fentanyl);

3,4-dichloro-N-[2-(dimethylamino)cyclohexyl]-N-methyl-benzamide (other name: U-
47700);
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3,4-dichloro-N-{[1-(dimethylamino)cyclohexyllmethyl}benzamide (other name: AH-7921);
Acetyl fentanyl (other name: desmethyl fentanyl);

Acetylmethadol,

Allylprodine;

Alphacetylmethadol (except levo-alphacetylmethadol, also known as levo-alpha-acet-
ylmethadol, levomethadyl acetate, or LAAM);

Alphameprodine;
Alphamethadol;
Benzethidine;
Betacetylmethadol;
Betameprodine;
Betamethadol;
Betaprodine;
Clonitazene;
Dextromoramide;
Diampromide;
Diethylthiambutene;
Difenoxin;
Dimenoxadol;
Dimepheptanaol;
Dimethylthiambutene;
Dioxaphetylbutyrate;
Dipipanone;
Ethylmethylthiambutene;
Etonitazene;
Etoxeridine;

Furethidine;
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Hydroxypethidine;

Ketobemidone;

Levomoramide;

Levophenacylmorphan,;

Morpheridine;

MT-45 (1-cyclohexyl-4-(1,2-diphenylethyl)piperazine);

N-(1-phenethylpiperidin-4-yl)-N-phenylcyclopropanecarboxamide (other name: Cyc-
lopropyl fentanyl);

N-(1-phenethylpiperidin-4-yl)-N-phenyltetrahydrofuran-2-carboxamide (other name:
Tetrahydrofuranyl fentanyl);

N-[1-[1-methyl-2-(2-thienyl)ethyl]-4-piperidyl]-N-phenylpropanamide (other name: alpha-
methylthiofentanyl);

N-[1-(1-methyl-2-phenylethyl)-4-piperidyl]-N-phenylacetamide (other name: acetyl-alpha-
methylfentanyl);

N-{1-[2-hydroxy-2-(2-thienyl)ethyl]-4-piperidinyl}-N-phenylpropanamide (other name:
beta-hydroxythiofentanyl);

N-[1-(2-hydroxy-2-phenyl)ethyl-4-piperidyl]-N-phenylpropanamide (other name: beta-
hydroxyfentanyl);

N-[1-(alpha-methyl-beta-phenyl)ethyl-4-piperidyl]propionanilide (other names: 1-(1-
methyl-2-phenylethyl)-4-(N-propanilido) piperidine, alpha-methylfentanyl);

N-(2-fluorophenyl)-N-[1-(2-phenylethyl)-4-piperidinyl]-propanamide (other names: 2-
fluorofentanyl, ortho-fluorofentanyl);

N-(3-fluorophenyl)-N-[1-(2-phenylethyl)-4-piperidinyl]-propanamide (other name: 3-fluoro-
fentanyl);

N-[3-methyl-1-(2-hydroxy-2-phenylethyl)4-piperidyl]-N-phenylpropanamide (other name:
beta-hydroxy-3-methylfentanyl);

N-[3-methyl-1-(2-phenylethyl)-4-piperidyl]-N-phenylpropanamide (other name: 3-methyl-
fentanyl);

N-[3-methyl-1-(2-thienyl)ethyl-4-piperidinyl]-N-phenylpropanamide (other name: 3-
methylthiofentanyl);
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N-(4-chlorophenyl)-N-[1-(2-phenylethyl)-4-piperidinyl]-propanamide (other names: para-
chlorofentanyl, 4-chlorofentanyl);

N-(4-fluorophenyl)-2-methyl-N-[1-(2-phenylethyl)-4-piperidinyl]-propanamide (other
name: para-fluoroisobutyryl fentanyl);

N-(4-fluorophenyl)-N-[1-(2-phenylethyl)-4-piperidinyl]-butanamide (other name: para-
fluorobutyrylfentanyl);

N-(4-fluorophenyl)-N-1-(2-phenylethyl)-4-piperidinyl]-propanamide (other name: para-
fluorofentanyl);

N,N-diethyl-2-(2-(4-isopropoxybenzyl)-5-nitro-1H-benzimidazol-1-yl)ethan-1-amine
(other name: Isotonitazene);

N,N-diethyl-2-{[(4-ethoxyphenyl) methyl]-1H-benzimidazol-1-yl}-ethan-1-amine (other
names: Etazene, Desnitroetonitazene);

N,N-diethyl-2-[(4-methoxyphenyl)methyl]-1H-benzimidazole-1-ethanamine (other name:
Metodesnitazene);

N-phenyl-N-[1-(2-phenylmethyl)-4-piperidinyl]-2-furancarboxamide (other name: N-ben-
zyl Furanyl norfentanyl);

N-phenyl-N-(4-piperidinyl)-propanamide (other name: Norfentanyl);
Noracymethadol,

Norlevorphanol,

Normethadone;

Norpipanone;

N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-2-furancarboxamide (other name: Furanyl
fentanyl);

N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-2-propenamide (other name: Acryl fentanyl);
N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-butanamide (other name: butyryl fentanyl);

N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-pentanamide (other name: Pentanoyl
fentanyl);

N-phenyl-N-[1-(2-thienyl)ethyl-4-piperidinyl]-propanamide (other name: thiofentanyl);

Phenadoxone;
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Phenampromide;
Phenomorphan,;
Phenoperidine;
Piritramide;
Proheptazine;
Properidine;
Propiram;
Racemoramide;
Tilidine;
Trimeperidine;

N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-1,3-benzodioxole-5-carboxamide (other
name: Benzodioxole fentanyl);

3,4-dichloro-N-[2-(diethylamino)cyclohexyl]-N-methylbenzamide (other name: U-49900);

2-(2,4-dichlorophenyl)-N-[2-(dimethylamino)cyclohexyl]-N-methyl acetamide (other
name: U-48800);

2-(3,4-dichlorophenyl)-N-[2-(dimethylamino)cyclohexyl]-N-methyl acetamide (other
name: U-51754);

N-(2-fluorophenyl)-2-methoxy-N-[1-(2-phenylethyl)-4-piperidinyl]-acetamide (other name:
Ocfentanil);

N-(4-methoxyphenyl)-N-[1-(2-phenylethyl)-4-piperidinyl]-butanamide (other name: 4-
methoxybutyrylfentanyl);

N-phenyl-2-methyl-N-[1-(2-phenylethyl)-4-piperidinyl]-propanamide (other name: Isobu-
tyryl fentanyl);

N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-cyclopentanecarboxamide (other name:
Cyclopentyl fentanyl);

N-phenyl-N-(1-methyl-4-piperidinyl)-propanamide (other name: N-methyl norfentanyl);

N-[2-(dimethylamino)cyclohexyl]-N-methyl-1,3-benzodioxole-5-carboxamide (other
names: 3,4-methylenedioxy U-47700 or 3,4-MDO-U-47700);
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N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-2-butenamide (other name: Crotonyl
fentanyl);

N-phenyl-N-[4-phenyl-1-(2-phenylethyl)-4-piperidinyl]-propanamide (other name: 4-
phenylfentanyl);

N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]-benzamide (other names: Phenyl fentanyl,
Benzoyl fentanyl);

N-[2-(dimethylamino)cyclohexyl]-N-phenylfuran-2-carboxamide (other name: Furanyl
UF-17);

N-[2-(dimethylamino)cyclohexyl]-N-phenylpropionamide (other name: UF-17);

3,4-dichloro-N-[2-(dimethylamino)cyclohexyl]-N-isopropyl-benzamide (other name: Isop-
ropyl U-47700).

2. Any of the following opium derivatives, their salts, isomers and salts of isomers,
unless specifically excepted, whenever the existence of these salts, isomers and salts of
isomers is possible within the specific chemical designation:

Acetorphine;
Acetyldihydrocodeine;
Benzylmorphine;
Codeine methylbromide;
Codeine-N-Oxide;
Cyprenorphine;
Desomorphine;
Dihydromorphine;
Drotebanol;

Etorphine;

Heroin;
Hydromorphinol,;
Methyldesorphine;
Methyldihydromorphine;

Morphine methylbromide;
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Morphine methylsulfonate;
Morphine-N-Oxide;
Myrophine;

Nicocodeine;
Nicomorphine;
Normorphine;

Pholcodine;

Thebacon.

3. Unless specifically excepted or unless listed in another schedule, any material, com-
pound, mixture, or preparation, which contains any quantity of the following hal-
lucinogenic substances, or which contains any of its salts, isomers, and salts of isomers,
whenever the existence of such salts, isomers, and salts of isomers is possible within
the specific chemical designation (for purposes of this subdivision only, the term "iso-
mer" includes the optical, position, and geometric isomers):

Alpha-ethyltryptamine (some trade or other names: Monase; a-ethyl-1H-indole-3-eth-
anamine; 3-2-aminobutyl] indole; a-ET; AET);

4-Bromo-2,5-dimethoxyphenethylamine (some trade or other names: 2-4-bromo-2,5-
dimethoxyphenyl]-1-aminoethane;alpha-desmethyl DOB; 2C-B; Nexus);

3,4-methylenedioxy amphetamine;
5-methoxy-3,4-methylenedioxy amphetamine;
3,4,5-trimethoxy amphetamine;
Alpha-methyltryptamine (other name: AMT);
Bufotenine;

Diethyltryptamine;

Dimethyltryptamine;
4-methyl-2,5-dimethoxyamphetamine;
2,5-dimethoxy-4-ethylamphetamine (DOET);
4-fluoro-N-ethylamphetamine;

2,5-dimethoxy-4-(n)-propylthiophenethylamine (other name: 2C-T-7);
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Ibogaine;

5-methoxy-N,N-diisopropyltryptamine (other name: 5-MeO-DIPT);
Lysergic acid diethylamide;

Mescaline;

Parahexyl (some trade or other names: 3-Hexyl-1-hydroxy-7,8,9,10-tetrahydro-6,6,9-tri-
methyl-6H-dibenzo [b,d] pyran; Synhexyl);

Peyote;

N-ethyl-3-piperidyl benzilate;
N-methyl-3-piperidyl benzilate;
Psilocybin;

Psilocyn;

Salvinorin A;

2,5-dimethoxyamphetamine (some trade or other names: 2,5-dimethoxy-a-methyl-
phenethylamine; 2,5-DMA);
3,4-methylenedioxymethamphetamine (MDMA), its optical, positional and geometric iso-

mers, salts and salts of isomers;

3,4-methylenedioxy-N-ethylamphetamine (also known as N-ethyl-alpha-methyl-3,4
(methylenedioxy)phenethylamine, N-ethyl MDA, MDE, MDEA);

N-hydroxy-3,4-methylenedioxyamphetamine (some other names: N-hydroxy-alpha-
methyl-3,4(methylenedioxy)phenethylamine, and N-hydroxy MDA);

4-bromo-2,5-dimethoxyamphetamine (some trade or other names: 4-bromo-2,5-dimeth-
oxy-a-methylphenethylamine; 4-bromo-2,5-DMA);

4-methoxyamphetamine (some trade or other names: 4-methoxy-a-methyl-
phenethylamine; paramethoxyamphetamine; PMA);

Ethylamine analog of phencyclidine (some other names: N-ethyl-1-phenyl-
cyclohexylamine, (1-phenylcyclohexyl) ethylamine, N-(1-phenylcyclohexyl) ethylamine,
cyclohexamine, PCE);

Pyrrolidine analog of phencyclidine (some other names: 1-(1-phenylcyclohexyl)-pyrrolid-
ine, PCPy, PHP);
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Thiophene analog of phencyclidine (some other names: 1-[1-(2-thienyl)-cyclohexyl]-
piperidine, 2-thienyl analog of phencyclidine, TPCP, TCP);

1-1-(2-thienyl)cyclohexyl]pyrrolidine (other name: TCPYy);
3,4-methylenedioxypyrovalerone (other name: MDPV);
4-methylmethcathinone (other names: mephedrone, 4-MMC);
3,4-methylenedioxymethcathinone (other name: methylone);
Naphthylpyrovalerone (other name: naphyrone);

4-fluoromethcathinone (other names: flephedrone, 4-FMC);
4-methoxymethcathinone (other names: methedrone; bk-PMMA);
Ethcathinone (other name: N-ethylcathinone);
3,4-methylenedioxyethcathinone (other name: ethylone);
Beta-keto-N-methyl-3,4-benzodioxolylbutanamine (other name: butylone);
N,N-dimethylcathinone (other name: metamfepramone);
Alpha-pyrrolidinopropiophenone (other name: alpha-PPP);
4-methoxy-alpha-pyrrolidinopropiophenone (other name: MOPPP);
3,4-methylenedioxy-alpha-pyrrolidinopropiophenone (other name: MDPPP);
Alpha-pyrrolidinovalerophenone (other name: alpha-PVP);
6,7-dihydro-5H-indeno-(5,6-d)-1,3-dioxol-6-amine (other name: MDAI);
3-fluoromethcathinone (other name: 3-FMC);
4-Ethyl-2,5-dimethoxyphenethylamine (other name: 2C-E);
4-lodo-2,5-dimethoxyphenethylamine (other name: 2C-I);
4-Methylethcathinone (other name: 4-MEC);

4-Ethylmethcathinone (other name: 4-EMC);
N,N-diallyl-5-methoxytryptamine (other name: 5-MeO-DALT);
Beta-keto-methylbenzodioxolylpentanamine (other names: Pentylone, bk-MBDP);
Alpha-methylamino-butyrophenone (other name: Buphedrone);

Alpha-methylamino-valerophenone (other name: Pentedrone);
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3,4-Dimethylmethcathinone (other name: 3,4-DMMC);
4-methyl-alpha-pyrrolidinopropiophenone (other name: MPPP);

4-lodo-2,5-dimethoxy-N-[(2-methoxyphenyl)methyl]-benzeneethanamine (other names:
25-1, 251-NBOMe, 2C-I-NBOMe);

Methoxetamine (other names: MXE, 3-MeO-2-Oxo-PCE);
4-Fluoromethamphetamine (other name: 4-FMA);
4-Fluoroamphetamine (other name: 4-FA);
2-(2,5-Dimethoxy-4-methylphenyl)ethanamine (other name: 2C-D);
2-(4-Chloro-2,5-dimethoxyphenyl)ethanamine (other name: 2C-C);
2-[4-(Ethylthio)-2,5-dimethoxyphenyl]lethanamine (other name: 2C-T-2);
2-[4-(Isopropylthio)-2,5-dimethoxyphenyllethanamine (other name: 2C-T-4);
2-(2,5-Dimethoxyphenyl)ethanamine (other name: 2C-H);
2-(2,5-Dimethoxy-4-nitro-phenyl)ethanamine (other name: 2C-N);
2-(2,5-Dimethoxy-4-(n)-propylphenyl)ethanamine (other name: 2C-P);
(2-aminopropyl)benzofuran (other name: APB);
(2-aminopropyl)-2,3-dihydrobenzofuran (other name: APDB);

4-chloro-2,5-dimethoxy-N-[(2-methoxyphenyl)methyl]-benzeneethanamine (other names:
2C-C-NBOMe, 25C-NBOMe, 25C);

4-bromo-2,5-dimethoxy-N-[(2-methoxyphenyl)methyl]-benzeneethanamine (other
names: 2C-B-NBOMe, 25B-NBOMe, 25B);

Acetoxydimethyltryptamine (other names: AcO-Psilocin, AcO-DMT, Psilacetin);
Benocyclidine (other names: BCP, BTCP);

Alpha-pyrrolidinobutiophenone (other name: alpha-PBP);
3,4-methylenedioxy-N,N-dimethylcathinone (other names: Dimethylone, bk-MDDMA);
4-bromomethcathinone (other name: 4-BMC);

4-chloromethcathinone (other name: 4-CMC);

4-lodo-2,5-dimethoxy-N-[(2-hydroxyphenyl)methyl]-benzeneethanamine (other name:
251-NBOH);
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Alpha-Pyrrolidinohexiophenone (other name: alpha-PHP);
Alpha-Pyrrolidinoheptiophenone (other name: PV8);
5-methoxy-N,N-methylisopropyltryptamine (other name: 5-MeO-MIPT);

Beta-keto-N,N-dimethylbenzodioxolylbutanamine (other names: Dibutylone, bk-
DMBDB);

Beta-keto-4-bromo-2,5-dimethoxyphenethylamine (other name: bk-2C-B);
1-(1,3-benzodioxol-5-yl)-2-(ethylamino)-1-pentanone (other name: N-ethylpentylone);
1-[1-(3-methoxyphenyl)cyclohexyl]piperidine (other name: 3-methoxy PCP);
1-[1-(4-methoxyphenyl)cyclohexyl]piperidine (other name: 4-methoxy PCP);
4-Chloroethcathinone (other name: 4-CEC);
3-Methoxy-2-(methylamino)-1-(4-methylphenyl)-1-propanone (other name: Mexedrone);
1-propionyl lysergic acid diethylamide (other name: 1P-LSD);
(2-Methylaminopropyl)benzofuran (other name: MAPB);

1-(1,3-benzodioxol-5-yl)-2-(dimethylamino)-1-pentanone (other names: N,N-Dimethyl-
pentylone, Dipentylone);

1-(4-methoxyphenyl)-2-(pyrrolidin-1-yl)octan-1-one (other name: 4-methoxy-PV9);
3,4-tetramethylene-alpha-pyrrolidinovalerophenone (other name: TH-PVP);
4-allyloxy-3,5-dimethoxyphenethylamine (other name: Allylescaline);

4-Bromo-2,5-dimethoxy-N-[(2-hydroxyphenyl)methyl]-benzeneethanamine (other name:
25B-NBOH);

4-chloro-alpha-methylamino-valerophenone (other name: 4-chloropentedrone);
4-chloro-alpha-Pyrrolidinovalerophenone (other name: 4-chloro-alpha-PVP);
4-fluoro-alpha-Pyrrolidinoheptiophenone (other name: 4-fluoro-PV8);
4-hydroxy-N,N-diisopropyltryptamine (other name: 4-OH-DIPT);
4-methyl-alpha-ethylaminopentiophenone;
4-methyl-alpha-Pyrrolidinohexiophenone (other name: MPHP);
5-methoxy-N,N-dimethyltryptamine (other name: 5-MeO-DMT);
5-methoxy-N-ethyl-N-isopropyltryptamine (other name: 5-MeO-EIPT);
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6-ethyl-6-nor-lysergic acid diethylamide (other name: ETH-LAD);
6-allyl-6-nor-lysergic acid diethylamide (other name: AL-LAD);

(N-methyl aminopropyl)-2,3-dihydrobenzofuran (other name: MAPDB);
2-(methylamino)-2-phenyl-cyclohexanone (other name: Deschloroketamine);
2-(ethylamino)-2-phenyl-cyclohexanone (other name: deschloro-N-ethyl-ketamine);
2-methyl-1-(4-(methylthio)phenyl)-2-morpholinopropiophenone (other name: MMMP);
Alpha-ethylaminohexanophenone (other name: N-ethylhexedrone);
N-ethyl-1-(3-methoxyphenyl)cyclohexylamine (other name: 3-methoxy-PCE);
4-fluoro-alpha-pyrrolidinohexiophenone (other name: 4-fluoro-alpha-PHP);
N-ethyl-1,2-diphenylethylamine (other name: Ephenidine);
2,5-dimethoxy-4-chloroamphetamine (other name: DOC);
3,4-methylenedioxy-N-tert-butylcathinone;

Alpha-pyrrolidinoisohexiophenone (other name: alpha-PiHP);
1-[1-(3-hydroxyphenyl)cyclohexyl]piperidine (other name: 3-hydroxy PCP);
4-acetyloxy-N,N-diallyltryptamine (other name: 4-AcO-DALT);
4-hydroxy-N,N-methylisopropyltryptamine (other name: 4-hydroxy-MiPT);
3,4-Methylenedioxy-alpha-pyrrolidinohexanophenone (other name: MDPHP);
5-methoxy-N,N-dibutyltryptamine (other name: 5-methoxy-DBT);
1-(1,3-benzodioxol-5-yl)-2-(ethylamino)-1-butanone (other names: Eutylone, bk-EBDB);
1-(1,3-benzodioxol-5-yl)-2-(butylamino)-1-pentanone (other name: N-butylpentylone);
N-benzyl-3,4-dimethoxyamphetamine (other name: N-benzyl-3,4-DMA);

1-(benzol[d][1,3]dioxol-5-yl)-2-(sec-butylamino)pentan-1-one (other name: N-sec-butyl
Pentylone);

1-cyclopropionyl lysergic acid diethylamide (other name: 1cP-LSD);
2-(ethylamino)-1-phenylheptan-1-one (other name: N-ethylheptedrone);

(2-ethylaminopropyl)be